igirien

o0
oAAC el

:Def} of mM /esﬁ

KES63D. 425 13 (134

)@,.\5

¢

O912¢%

oHE .
cORSTAL IOHELCHTER
TGN

‘“Wiih“ 1

LAKE ERIE SHORE ZONE MANAGEMENT PROGRAM
LEGAL AND ADMINISTRATIVE ANALYSIS

SUB-PROGRAM 1. B.

Prepared for
The Ohio Department of Natural Resources
By
William T. Boukalik Esq.
in cooperation with
Climaco, Goldberg and Boukalik
Attorneys at Law
600 Terminal Tower
Cleveland, Ohio 44113
and
Paul 5. Lefkowitz Esq.

and

Urbanistics Inc, David Meeker, President
A

r RPN Y o J 91 & Librar‘y ‘j

B

COMMERCE NOAA
CENTER

N AVENUE
29405-2413

U.S. DEPARTMENT Of
COASTAL SERVICES
2234 SOUTH HOB30
CHARLESTON, SC



Author's Note

All references to Sections, unless otherwise specified,
refer to the Ohio Revised Code,

In order to facilitate understanding and readability for
the non-lawyer, the standard form of legal citation has been
slightly altered.

The material. contained herein fepresents the best pro-
fessional judgment of the consultants (William T. Boukalik in
cooperation with Climaco, Goldberg & Boukalik, Paul S,
Lefkowitz and Urbanistics, Inc.; David Meeker, President)
and does not represent the opinion of the officials of the Ohio
Department of Natural Resources or the official position of
the State of Ohio until such time as it may, in all or in part

be adopted by it.



INTRODUCTION

It is said the American system of government was intended to
resemble a layer cake, with the Federal government the top layer,
the states the middle layer, and local government the bottom layer.
Today, however, the analogy goes, the system tends more to resemble
a marble cake with little clear functional distinction. An administrative
and legal analysis of the Ohio Lake Erie Shore Zone tends to strengthen
one's belief in the comparison.

While the deterioration of Lake Erie and its shore zone can be
blamed on the abuses of man and the ravages of nature, our inability
to deal effectively with the problems of the lake and its coastline must
be at least partially credited to government at all levels, and ultimately
to the people who shape its forms.

Today, we have recognized that we are in serious danger of
destroying perhaps Ohio's greatest natural resource for all time. What
and how government-~ and the people of Ohio-~- can do about it is the

subject of this study.

A. COASTAL ZONE MANAGEMENT ACT OF 1972 (PL 92-583)

In enacting the Coastal Zona Management Act of 1972, the Congress

of the United States recognized that it is in the national interest to insure



the effective management of the coastal zones in that such zones are
rich in natural, commercial, recreational and industrial resources
and many of these resources have been and are being damaged by ill
planned development. The Coastal Zone Management Act of 1972
established the policy of:

Encouraging the states to exercise their full authority

over the lands and waters in the coastal zone by assist-

ing the state in cooperation with Federal and local

governments and other vitally affected interests, in

developing land and water use for the coastal zone,

including unified policies, criteria, standards, methods,

and processes for dealing with land and water use
decisions of more than local significance. [Section 302 (h)]
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Under the Act each state with a coastal zone is required to
develop a Coastal Zone Management Program. The requisite parts
of the program must include:

1) An identification of the boundaries of the coastal zone,

2) A definition of what will constitute permissible land and
water uses having a direct and significant impact on coastal waters,
within the coastal zone. To this end, the State must define per-
missible uses as those which can be reasonably and safely supported
by the resourée, which are compatible with surrounding utilization,
and which will have a tolerable impact upon the environment,

3) The State must inventory and designate areas of particular
concern within the coastal zone. In determining whether an area is of
particular concern, the State must look at areas of unique, fragile or

vulnerable habitat; areas of high natural productivity; areas of substantial
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recreational value; areas of unique ecologic or topographic significance
to indusirial or commercial development; areas of urban coacentration;
and areas of significant hazard, if developed, from storms, slides and
floods.

4) The State must identify the means by which the State pro-
poses to exert control over the land and water uses.

5) The State must enact broad guidélines on priority of uses
in particular areas.

6) The State must describe and develop the organizational
structure necessary to implement the program.

The progrém must give the State the necessary authority to
control the land and water uses within the coastal zone by any one or a
combination of the following techuniques:

1) State establishment‘ of criteria and standards for local im-
plementation, subject to administrative review and enforcement,

2) Direct state land and water use planning and regulation.

3) State administrative review for consistency with the program,
with power to approve or disapprove after public notice and hearing
[Section 306 {(e}(1)]. .

The program must assure that local land and water regulations
within the zone do not unreasonably restrict or excluds land and water

uses of regional benefit,



B. PURPOSE OF STUDY

Ag defined by the Ohio Department of Natural Resources, the
purpose of the Legal and Administrative Analysis performed in this
study included: (1) the conduct of an analysis of the legal and admin-
istrative arrangements underlying state, regional and local planaing
and management programs in Ohio and (2) the development of recom-
mendations regarding legislative and administrative changes reqguired
to implement the Ohio Lake Erie Shore Zone Management Program.

The study attempted to go beyond the mere language of laws a4
and administrative procedures at the state, regional and local levels
to examine what, in fact, occurs in the implementation of the vast
body of laws and procedures impacting on the Lake Erie Shore Zone.
The study sought to broaden understanding of éttitudes held by gov-
ernmential officials, both clected and appointed, toward a variety of
administrative and legal techniques that are currently available or
might be made available.

Workability was a matter of the deepest concern. The question
of what laws, if any, might be required in addition to the current body
of law, and what procedural mechanisms, if any, could best implement
such laws, was dealt with in the context of ""What will work with the
least additional bureaucracy and cost and with the greatest possible
acceptance from the general public and the governmental entities which

serve them?"



.In examining a wide range of alternative legislative and admin-
istrative approaches to the management of {he IL.ake Erie Shore Zone,
the study recognized that the current problems of the shore zone are
the result of decades of activity and thus will require many years of
concentrated effort to effect improvement, There are no instant
solutions to the problems. Regardless of administrative or legal
changes, patience and perserverance will be especially important

in treating Lake Erie's Shore Zone in Ohio.

C. SCOPE OF 5TUDY

The nine-county Ohio Lake Erie Shore Zone Planning Region
(Lucas, Wood, Ottawa, Sandusky, Erie, Lorain, Cuyahoga, Lake, and
Ashtabula) includes three State Service Districts and three State
Planning Regions. There are 37 regional, county and municipal
planning agencies in the Shore Zone Planning Region.

In the nine counties there are no less than 159 cities and
villages and 210 townships of all sizes, Also, the planning region
includes a myriad of districts serving diverse purposes from schools
to fire protection to parks and many others.

The relationship of these governments with at least 14 depart-
ments of state govermment, and a number of Federal agencies (eg.
Housing and Urban Development, Coast Guard, Corps of Engineers,

Department of the Interior, and Others) and interstate and international



agencies (Great Lakes Basin Commission, Internation Joint Commis-
sion, and others) impact on the activities in the shore zone.

Because a specific review of all state, regional and local
legislation and administrative procedures relative to planning and
managing the Ohio Shore Zone was not feasible within the limitation of
the study, the study concentrated on state legislation and procedures ¢
and considered a broad representative sample of regional and local
legislation and procedures.

The scope of the study included a review, description and com-
pilation of state laws and executive orders that impact on the shore
zone including, but not limited to the following subject areas:

1) land and water use planning

2) land and water management

3) land and water use regulation

4) land and water acquisition

5) water rights

6) fish and wildlife management

7) air pollution

8) solid waste management

9) water pollution

10) navigation
11) commercial fishing
The review and analysis of existing laws and procedures was in-

tended fo identify inadequacies or the non-existenence of laws and



executive orders to meet the requiveiments of the Coastal Zone NManape-
ment Act of 1972 and the goals and objectives of tha Ohio l.ake Erie
Shore Zone Management Program. This review and analysis includad, =
insofar as possible, an identification of governmental entities with Home
Rule powers, situations where jurisdictions overlap resulting in duplica-
tion of efforts, problems in interagency and intergovernmental relations,
and inadequate provision for implementation of planning and management
functions.

Finally the study considered alternative implementation author-
ities needed to meet the objectives of the program, the possibility of
altering existing administrative procedures, and various new proce-

dures which might be utilized in implementing new legislation, if enacted.

D. STUDY METHODOLOGY

This Legal and Administrative Analysis was conducted during
the period of November, 1974, to June, 1975.

The study techniques involved.included in~-depth research of the
Ohio Constitution, Ohio statutes, case law, relevant Federal statutes
and Federal case law, the gubernatorial executive order pertaining to
the Lake Erie Shore Zone, and state and local administrative proce-
dures impacting on the shore zone.

The study further included a survey of 310 local and regional
agencies. The survey was intended to elicit information regarding

current activities of the agencies which relate to the shore zone; to



determine the network of intergoveramental relidionships involved in
shore zone activities; and to assess the attitudes of agency officials
toward various possible shore zonz management mechanisms.

An analysis was also made of an earlier survey conducted by
the Ohio Départment of Natural Resources of 9, 940 residents, public
officials, and public interest groups in the Shore Zone Planning I®gion.
The findings of that survey are listed in the Appendix.

The study included in~-depth personal interviews with state,
regional and local officials. . Approximately 40 such interviews were
conducted. Interviews were also held with another 30 officials. The
interviews ranged from the City of Toledo to Ashtabula Township in
Asghtabula County.

The interviews were intended ’cd seek the opinion of officials
involved in day-to-day decision making in matters affecting the Lake
Erie Shore Zone.

The study also reviewed coastal zone planning activities in
ths 30 other states involved in coastal planning under the Coastal
Zone Management Act. This included a detailed examination of plan-
ning in Oregon, Washington, Florida, Illinois, Michigan, Pennsylvuania,
and California.

The review of the Ohio Revised Code conducted in this study
resulted in cataloguing of powers of state and loéal government im-
pacting on the shore zone by corresponding statute number, by agency.

A matrix of key control resources and key coastal activities, by



agencey, was prepared and is included as Apoendix b,

Finally, alternative procoedures and structures were coasidered ¢
for all facets of the Shore Zone Management Program and recommenda-
tions arrived at by a continuous screening process based on these con-
siderations: legality, political feasibility, administrative efficiency,
potential costs, and compliance with the purposes of the Coastal Zon=
Management Act.

We acknowledge with appreciation the cooperation of the Ohnio
Depariment of Natural Resources and the many other state, regional,

and local agencies and officials who cooperated in this study.



II

POWERS AND DUTIES OF LOCAL AND REGIONAL ENTITIES
AFFECTING THE SHORE ZONE

A, INTRODUCTION

In Ohio, local government is administered by three main
governmental entities: The County, the Township, and the Muni-~
cipal Corporation. Historically, all three units were at the
mercy of the General Assembly, which not only had the authority
to create the local governmental subdivision, but also could
control the exercis-e of its authority or even terminate its exis-

tence, (State of Ohio v. City of Cincinnati, 52 Ohio St. 419,

40 NE 508).

By constitutional amendment, adopted by the people of
Ohio in 1912, the powers of a municipal corporation were enu-
merated in the constitution itself and no longer rested upon the
empowering acts of the Legislature. As a result, the muni-
cipal corporation is the single most important local governmen-
tal body and the entity with the greatest actual and potential impact on

the shore zone.

B. MUNICIPAL CORPORATIONS

As mentioned above, the municipal corporation derives
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its pervasive and far-reaching power from Article 18, Scction
3. Section 3, entitled "Powers' provides:

Municipalities shall have authority to exercise
all powers of local self-government and to adopt
and enforce within their limits, such local police
sanitary and other similar regulations as are not
in conflict with general laws.,

Section 2 entitled ""General and Additional Laws' states:

General laws shall be passed to provide for the
incorporation and government of cities and
villages; and additional laws may also be passed
for the government of municipalities adopting

the same; but no such additional law shall become
operative in any municipality until it shall have
been submitted to the electors thereof, and af-
firmed by a majority of those voting thereon,
under regulations to be established by law.

Home Rule powers are granted to municipalities which enact a
charter under Section 7, entitled "'Home Rule'":

Any municipality may frame and adopt or amend

a charter for its government and may, subject

to the provisions of Section 3 of this Article, ex-

ercise thereunder all powers of local self-govern-

ment,

Sections 2 and 7 are procedural in nature and basically
provide a form for the exercise and implementation of powers

granted to a municipality. The Supreme Court of Ohio recog-

nized in the case of State ex rel City of Toledo v. Lynch, 88

Ohio St. 71, 102 NE 670, that,

These provisions of the 18th Article of the Con-
stitution, as amended in September, 1912, con-
tinue in force the general laws for the government
of cities and villages until the 15th day of the

11



November following and thereafter until changed
in one of the three modes following: 1) By the
enactment of general law for their amendment;
2) By additional laws to be ratified by the elec-
tors of the municipality to be affected thereby;
3) By the adoption of a charter by the electors
of a municipality in the mode pointed out in the
Article,

The Court continued;

Article 18 provides two modes of securing the
permitted immunity from the operation of the
uniform laws which the legislature is required
to pass. One of them is defined in the second
and manifestly, it is not self-executing, for

it expressly authorized the legislature to pass
additional laws, that is, laws additional to the
general laws which the legislature is required
to pass, such additional laws to become opera-
tive in a municipality only after their submis-
sion to the electors thereof and affirmance by a
majority of those voting thereon, The other
mode is defined in the provisions of the later
sections relating to the adoption of charters.
From the terms and nature of these later pro-
visions they are self-executing in the sense that
no state legislative act is necessary to make
them effective,

These three separate plans of government, two of which
require affirmative state action, will hereafter be consolidated
into two categories: Charter Municipalities and Non-Charter
Municipalities. Whichever form is chosen creates different
and critical implicationsfor the exercise of the powers of local
self-government. In order to fully understand these implications
Article 18, Section 3, must be broken down into its component parts:

(1) Power of local self-government, (2) Power to adopt local

12



olice and sanitary regulations not in conflict with coneral Jaw.,
p : I3

1. Power of Local Self-Government

Article 18, Section 3, provides generally that "muni-
cipalities shall have authority to exercise all powers of local self-

overnment. ' In Fitzgerald v. City of Cleveland, 88 Ohio St. 338
g s

103 NE 512 (1913), the Ohio Supreme Court had its first opportunity,
one year after the enactment of Article 18, to define, ''powers of

local self-government, "

In scrutinizing the municipal technique
for the appointment and election of governmental officers, the
Court stated:

As to the scope and limitations of the phrase "all

powers of local self-government', it is sufficient

to say here that the powers referred to are clearly

such as involved the exercise of the functions of

government, and they are local in the sense that

they relate to the municipal affairs of a particular

municipality,

This definition was characteristic of later judicial attempts
to define the pertinent phrase, but failed to provide any specific
standards to facilitate its application either by the courts or by
a municipal government. The Supreme Court has subsequently
had numerous, additional opportunities to expand upon and further
define the provision and has found that the powers of local self-

government include among others, the power to determine quali-

fications of councilmen, State ex rel Bindas v. Andrish, 165

Ohio St. 411, 136 NE 2nd 43 (1956); the power to lease or convey

13



unnceded municipal property, State ex rel Leach v, Redicl,

168 Ohio St. 543, 157 NE 2nd 106 (1959};the power of eminernt

domain, State ex rel Bruestle v, Rich, 159 Ohio St. 58, 110 NE

2nad 778 (1953); and the power to appoint police officers, State ex

rel Canada v, Phillips, 168 Ohio St. 191, 151 NE 2nd 722 (1958).

In 1958, the Ohio Supreme Court for the first time handed
down a comprehensive yet workable definition of "powers of
local self-government',

To determine whether legislation is such as falls
within the area of local self-government, the re-
sult of such legislation or the result of the pro-
ceedings thereunder must be considered, If the
result affects only the municipality itself, with

no extra-territorial affects, the subject is clearly
within the power of local self-government and is

a matter for the determination of the municipality.
Ilowever, if the result is not so confined it he-
comes a matter for the general assembly, (Village
of Beachwood v. Board of Elections of Cuyahoga
County, 167 Ohio St. 369, 148 NE 2nd 921),

2. Power to Adopt Local Police and Sanitary Regulations

In Hagerman v, City of Dayton, 147 Ohio St. 313, 71 NE 2nd

246 (1947), the Ohio Supreme Court determined that the regula-
tions referred to in Article 18, Section 3, as local police and
sanitary, constituted:

An enactment of any ordinance which is aimed at the

preservation of the health, safety, welfare or com-
fort of citizens of a municipality. ‘

14
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In the later case of State ex rel Canada v. Phillips, supra,

dealing with the appointment of a police officer, the Court de-
termined that matters pertaining to the organization of the police
force were not automatically designated police regulations.
The mere fact that the exercise of a power of local
self-government may happen to relate to the police
department does not make it a police regulation
within the meaning of the words police regulation

found in that constitutional regulation.

3. General Law

General law was defined by the Supreme Court in Fitzgerald v.

Cleveland, 88 Chio St. 338, 103 NE 512 (1913) as those laws which:

relate to police, sanitary and other similar regulations,
and which apply uniformly throughout the state . . .

for the peace, health and safety of all of its people,
wholly separate and distinct from, and without
reference to, any of its political subdivisions-- such
as regulafe the morals of the people, the purity of their
food, the protection of the streams, the safety of
building and similar matters.

Since, then, the Supreme Court has consistently maintained that a
general law is a law enacted by the General Assembly, (Stateex rel

Arey v. Sherrill, 142 Ohio St. 547, 53 NE 2nd 501) which has uniform

operation throughout the state, although it need not affect all persons

in the same manner, (State v. Martin, 105 Ohio App. 469, 152 NE 2nd

898 (1957); Neuweiler v. Kauer, 62 OLA 536, 107 NE 2nd 779). The

Court, in a more recent decision, elaborated upon its definition of
a general law and determined that:

General laws mean statutes setting for police,
sanitary or similar regulations and not statutes

15



which purport only to grant or to limit the
legislative powers of a municipal corporation
to adopt or enforce police, sanitary or other
similar regulations, (Village of West Jefferson
v. Robinson 1 Ohio St. 2d 113).

4, What Constitutes Conflict With General Law

While technically the word "conflict' is not a term of art,
it is used as such in the present context. The Supreme Court has
specifically held on numerous occasions that the validity of a
municipal ordinance does not depend on the guestion of state prohibition

or pre-emption of the municipal constitutional power, [City of Fremont

v. Keating, 96 Ohio St. 486 (1917), Froelich v. City of Cleveland, 99

Ohio St. 376 (1919)]. Instead "'conflict' exists if the ordinance permits
or licenses that which the statute forbids and prohibits and vice versa.
This definition has been considered and approved repeatedly, (Villagz‘g__

of Struthers v. Sokol 108 Chio St. 263, 140 NE 519 (A23); City of Cleveland

v. Betts, 168 Ohio St. 386, 154 NE 2nd 917 and City of Canton v. Imperial

Bowling Lanes, Inc.,7OhioMisc. 292, 220 NE 2nd 151).

words "'Local police, sanitary and other similar regulations,

In State ex rel Canada v. Phillips, supra, it was contended that

1

the words "'as are not in conflict with general law' modified not only the

" but also

the words, ""Powers of local self-government. "

The Court, in dealing
with this contention, held that Article 18, Section 3, first giﬁes

municipalities authority to exercise all powers of local self-government,

and then, with respect to some of those powers, i.e. the power to adopt

16



and enforce local police, sanitary and other regulatidns, limits these
powers by providing that such regulations may '""not be in conflict
with general laws."

The Common Pleas Court of Stark County was faced with

the identical question in Leavers v. City of Canton, 91 OLA 545

(1963). The Court felt that its decision was mandated by the

earlier Supreme Court decisions of State ex rel Lynch v. City of

Cleveland, supra, and State ex rel Canada v. Phillips, supra.

The Court, in a well reasoned opinion which liberally quoted
the earlier cases, concluded:

The controversy concerns whether the last phrase,
as are not in conflict with general laws modified
all that has gone before it in Section 3, or only the
portion dealing wht the adoption and enforcement
within the municipality's limits, of "'local police,
sanitary and other similar regulations." While
the insertion of a comma (after the words local
self-government in Section 3) would have been proof
positive of an intent to have the modifier apply to
the second phrase only, the converse does not
necessarily follow, and this Court has chosen to
read this section as it would have had a comma
been inserted after the word, self-government.

Thus, the words, ''as are not in conflict with general laws', found
in Section 3 of Article 18 of the Constitution, modify the words
"local police, sanitary and other similar regulations' but do not

modify the words ''powers of local self-government."

17
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The Courts of Ohio have now conclusively determined

"not in conflict with general law," contained in

that the phrase
Section 3, limits only the power to adopt local police and

sanitary regulations and does not in anyway impinge on the power

of local self-government.

5, Statewide Concern >£

The Supreme Court of Ohio in Village of Beachwood v.

Board of Elections of Cuyahoga County, supra, characterized

the power of local self-government as that power to enact
municipal legislation which pertains to local problems, having
no extra-territorial affects. The only limitation on the exercise
of this power is the doctrine of statewide concern, [City of

Cincinpati v. Gamble, 138 Ohio St. 220, 34 NE 2nd 226, (1941)].

Under this principle, if a matter traditionally placed in the
ambit of local municipal control, takes on a new significance,
and constitutes a statewide problem, the matter is for the General

Assembly and subject to statewide control, [State ex rel McElroy

v. City of Akron, 173 Ohio St. 189, 181 NE 2nd 26, (1962)].

18



6. Charter v Non Charter Municipalities

As mentioned previously, a municipality may choose one of
thrce forms of organization and operation (1) the charter form of
government under Article 18, Section 7; (2) the additional laws concept
under Article 18, Section 2; and (3) under the general laws of the state.
The latter two forms are hereinafter referred to as non-charter
municipalities.

As indicated in City of Toledo vs. Lynch, supra, in order to

avoid government under general laws, the municipality must take the
affirmative step of enacting one of the two remaining forms of government.
If it fails to enact a charter under Article 18, Section 7, then it must
exercise its powers of local self government consistent with the general
law. While on its face, this appears to be in derogation of the broad

grant of power given to municipalities under Section 3, logic dictates

the result.

In State ex rel Petit vs., Wagner 170 Ohio St. 297, 164 NE 2nd 574,

(1960) the Supreme Court stated:

It is apparent therefore, that by what they said, the people
expressed an intention that, in the absence of the adoption

of a charter pursuant to Section 7 or of the adoption of any
additional laws for the government of municipalities adopting
the same, pursuant to Section 2, the general laws for the
government of municipalities authorized by Section 2 were
to control a municipality in the exercise of the powers of
local self-government conferred upon it by Section 3.

Where a charter is adopted, then, under Section 7, a
municipality may, subject to the provisions and limitations

19



of Section 3, {not Scctions 2 and 3) cxercise thercunder (under

the charter instead of under general laws) all powers of local

self government. The only limiting provision then applicable

is that specified in Section 3, that local police, sanitary and

other similar regulations shall not conflict with general laws,

Thus, it is evident that when a municipality has enacted a charter,
it proceeds to govern under that charter rather than pursuant to Article 18,
Section 3. An ordinance, passed by a charter municipality and dealing

with local self-government, is valid even though it is at variance with a

state statute, [State ex rel Canada v Phillips, supra, Leavers v City of

Canton, 1 Chio St. 2d 33, 203 NE 2d 354, (1964)]. In the absence of an
enumerated power in its charter, a municipality may still legislate, as
to matters of local seli-government. However, it is no longer operating
under Article 18, Section 7 but instead under Article 18, Section 3. It
may exercise such power unless there is some conflicting state statute.
While, seemingly, this is inconsistent wiih what has been discussed
previously, the reconciliation is based upon the fact that the statute
enacted by the legislature may only specify the procedure for the

implementation of local self-governmental powers. [State v De France

89 Ohio App. 1, 100 NE 2d 689 (1950)].

The Supreme Court in Morris v Roseman, 162 Ohio St. 447,

123 NE 2d 419 (1954) attempted to clarify the situation. The case dealt
with a non-~charter municipality, but the same logic applies to a charter

municipality exercising an unenumerated power,

20



' By Scctions 3 and 7 of Article 18 of the Constitution, a
municipality has the power to govern itself locally in
certain respects. The statutes in no way inhibit
such power but merely prescribe an orderly method
for the exercise of such power where the municipality
has not adopted a charter and set up its own governmental
machinery thereunder.

In other words, a municipality may exercise all powers of local self-
government. However, if the charter does not delineate the procedure
for enactment of a particular type of ordinance, where the legislature
by statute has prescribed a procedure, the municipality must follow the

procedure designated by statute, [Village of Wintersville v Argo Sales Co.Inc.,

35 Ohio St. 148, 299 NE 2d 269 (1973)].
A non-charter municipality may, consistent with the broad grant
contained in Article 18, Section 3, exercise all powers of local self-

government, [Village of Perrysburg v Ridgway, 108 Ohio St 245, 140 NE

595 (1923)]. However, a non-charter municipality must, in the passage
of its legislation, follow the procedure presented by the statutes enacted

pursuant to Article 18, Section 2 of the Constitution, (State ex rel Petit

v Wagner 170 Ohio St. 297 164 NE 2d 574, (1960), Morris v Roseman suora,

Village of Wintersville v Argo Sales Co., Inc., supra).

7. Land Use Control

a. Purposes and Powers
The purpose of a zoning ordinance is to separate the territory of
a municipal corporation into zones so that the several uses for which such

property may be legally employed will be designated in order that the
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greatest benefit as to one use may be achicved with the Teast possible

detriment to property employed for other uses, [Criterion Service vs.

City of East Clevleand, Ohio App., 88 NE 2nd 300, (1949)]. The Supreme

Court of the United States in Euclid vs. Ambler Realty Company, 272 US

365, 47 S. Ct. 114 (1926) held that where a complete plan of all the territory
of a municipal corporation is worked out with reasonable regard for the
general rights of all, such ordinance is a coastitutional exercise of the
police power of such municipal corporation. The Court adapted the

language of Town of Windsor vs. Whitney, 95 Conn. 357, as that which best

described the purposes and goals of a comprehensive zoning plan.

It betters the health and safety of the community;it

betters the transportation facilities; and adds to the

appearance and wholesomeness of the place, and as .

a consequence it reacts upon the morals and spiritual

power of the people who live under such surroundings.

In order to determine the overall validity of any zoning enactment
the underlying question is whether or not the ordinance, based upon the
state's police power, is related to the safety, health and welfare of the
community. Inherent in any such analysis is a balancing of interests
between the rights of the property owner and the right of the community
to regulate the use of the property for its general welfare, If, after

balancing such interests, it is found that there is no relationship between

the community needs and the restrictions imposed upon the property, an

unconstitutional taking has occurred, [Pure Qil Division of Union Oil

Company of California vs. City of Brookpark, 26 Ohio App. 2nd 153, 269 NE

22



Since the case of Pritz vs. Messer, supra, in 1925, the power ard '

authority of an Ohio municipality to zone has never really been subject (o
question. In interpretting what is now known as 713. 01 et seq, the Court stoted:

It is evident that these legislative provisions authorized
the enactment of ordinances such as that involved herein.
Furthermore, if such a legislative enactment had not been
made, the majority of the Court are of the opinion that
under the home rule provision of the Constitution (Article
18, Section 3) the regulation of the bulk, area and use of
buildings is a function of local self-government and that
therefore the municipality is doubly empowered to enact
legislation upon this subject, having been given such
authority by the legislature and by the Constitution.

Subsequently courts have, with only minor departures, classified
the power to zone as a power of local self-government. A notable exception

is found in Broad-Mjami Company vs. Board of Zoning Adjustments of the

City of Columbus, 185 NE 2nd 76 (1959):

Zoning is the exercise of the police power and thus under
provisions of Article 18, Section 3 of the Constitution must
not be in conflict with general laws.

Nevertheless, courts almost uniformly have classified zoning as a power

of local self-government, (Morris vs, Roseman, supra).

As noted earlier, the powers granted to a municipal corporation
under the Constitution in Article 18, Section 3 are not dependent upon the

existence of a charter, (Villagé of Perrysburg vs. Ridgeway, supra).

Instead the only effect that laws enacted by the General Assembly may
have on municipalities is in regard to the methods and procedures used by

the local legislative bodies in the adoption of ordinances pursuant to the
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powers of local self-government, (Morris vs. Roseman, supra).

As a conclusion, it may be stated therefore that the General
Assembly may not enact laws which touch the substance of the zoning
power, i.e. the General Assembly may not tell a municipal corporation
what it can zone unless it is a matter of statewide concern. On the

other hand, consistent with Morris vs. Raseman, supra, the legislature

may enact laws setting forth procedures for the exercise of the zoning

power.

In State v DelF'rance, supra, it was held that:

Upon the adoption of a charter, the power granted
to municipalities under the Constituion should be
then exercised under the provisions of the charter
rather than directly under Section 3 of Article 18
of the Constitution; and that a charter city thus
becomes imperium in imperio.

As a result, a charter municipality may disregard the zoning procedures
included in Section 713. 01 et seq. and instead follow the procedures as set
forth in its charter. While such a decision may be solely based upon
Article 18, Section 7 and the exercises of powers of local self-government,
the Court felt that Section 713.14 yields unrestricted powers to municipalities
in respect to zoning, if such powers are granted by the municipal charter.
Section 713.14 states:

Section 713.06 to 713.12, inclusive, of the Revised

Code do not repeal, reduce or modify any power

granted by law or charter to any municipal corporation

or the legisiative authority thereof, or impair or restrict

the power of any municipal corporation under Article 18
of the Ohio Constituion.
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A similar result was reached in the casce of Vito v, the City

of Garfield Heights, 200 NE 2nd 501 (1962),

When dealing with municipalities which have enacted a
charter, but have failed to enact, therein, provisions relating
to the procedure for adopting zoning ordinances, the courts have
uniformly agreed that the procedures as outlined in Section 713. 01

et seq. must be followed, [State ex rel Kling vs. Nielson, 103 Ohio

App.r 60, 144 NE 2nd 278 (1957); State ex rel Gulf Refining Company

vs. DeFrance, supra, State ex rel Fairmount Center Co. vs.

‘Arnold, 133 Ohio St. 259,34 NE 2d 777 (1941)].

Lastly, where a municipality has failed to exercise powers
of local self-government under a charter, it must enact zoning
measures pursuant to the procedure as outlined in Section 701. 01

et seq. [Morris vs. Roseman, supra; Kligler vs, City of Elyria,

2 O. App 2nd 181, 207 NE 2nd 389, (1965)}].

In 1973, the Ohio Supreme Court clarified this premise.
The Court answered the question of whether or not a non-charter
municipality could enact an emergency zoning ordinance in a manner
contrary to the requirements of Section 713.12 it stated:

Section 3 of Article 18 of the Ohio Constitution which
confers home rule power, does not in it of itself
empower an Ohio non-charter municipality to enact

an emergency zoning ordinance; and such a municipality
in the enactment of a zoning ordinance must comply
with Section 713.12 which requires a public hearing

on the proposed ordinance, preceded by a thirty-day
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notice of the time and place of hearing.
As a result, we reach the following conclusion: unless a municipal
corporation has adopted a charter sectting forth a procedure for the
enactment of zoning ordinances, the municipality must follow the

statutory guidelines and procedures set forth in Section 713, 01 et seq.

b, Limitations On Zoning Power
(1) General Limitations |

Zoning regulations are adopted and enfofced pursuant to the
police power under which government may enact laws in furtherance
of the public safety, health, morals or general welfare. All such
regulations must be justified on the basis of their tendency to

serve one or more of these ends. (Clifton Hill Realty Company vs.

Cincinnati 27 OLA 321, 21 NE 2nd 993; Cleveland Trust Company vs.

Brooklyn, 92 Ohio App 391, 110 NE 2nd 440).

The Ohio Supreme Court declared the test and standards for
validity for a zoning ordinance:

Whether an exercise of the police power does bear

a real and substantial relation to the public health,
safety, morals or general welf are of the public and
whether it is unreasonable or arbitrary are questions
which are committed in the first instance to the
judgment and discretion of the legislative body, and
unless the decisions of such legislative body on these
questions appear to be clearly erroneous the Courts
will not invalidate them. Benjamin v City of Columbus,
167 Ohio St 103, 146 NE 2d 854.

(2) Aesthetics
The concept of public welfare, as used to justify the

enactment of a zoning ordinance, is broad and inclusive. The
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values it encompasses arce physical, spivitual and aesthetico as well

as monetary. It is therefore within the power of the local government

to determine that the community should be beautiful as well as healthy,
spacious as well as clean, well balanced as well as carefully patrolled.
Nevertheless, it has been held that aesthetic considerations alone are
insufficient to support the invocations of the police power, although if

a regulation finds a reasonable justification serving a generally recognized
ground for the exercise of that power, the fact that aesthetic considerations

play a part in its addption, does not affect its validity, (Pritz vS. Messer,

supra; Fifth Urban Inc., vs, Board of Building Standards 40 Ohio App 2nd

389, 320 NE 2d 727).

The Court of Appeals of Cuyahoga County has held that an ordinance
designed to protect values and to maintain a high character of community
development was in the public interest and contributed to the community's
general welfare. While admiftedly, aesthetic considerations played a
pért in the enactment of this ordinance, the Court found that the immediéte
goals and purposes of the zoning ordinance were in the public interest
and promoted the general welfare. The fact that an aesthetic benefit
incidentally resulted did not invalidate the exercise of power, Reid vs.

The Artchitectural Board of Review of the City of Cleveland Heights,

119 Ohio App 2d 353, 192 NE 2nd 74 (1963).



(3) Taking

It is well recognized that almost every exercise of the police
power will necessarily interefere with the enjoyment of liberty or
acquisition, possession and production of property within the meaning
of Article 1, Section 1 of the Ohio Constitution, or involve an injury
to a person within the meaning of Article 1, Section 19 of the Ohio
Constitution or deprive a person of property within the meaning of
the Fifth and Fourteenth Amendments of the United States Constitution.
Nevertheless, an exercise of the police pcwer will be valid if it bears
a real and substantial relation to the public health, safety, morals or
general welfare and it is not unreasonable and arbitrary. In

Pennsvlvania Coal Company vs. Mahon, 43 S. Ct. 158 (1922) Justice

Holmes stated:

The protection of private property in the Fifth
Amendment presupposes that it is wanted for
public use, but provides that it shall not

be taken for such use without compensation.

A similar assumption is made in the decisions
upon the Fourteenth Amendment., When this
seemingly absolute protection is found to be
qualified by the police power, the natural
tendency of human nature is to extend the
gualifications more and more until at last
private property disappears. But that

cannot be accomplished in this way under the
Constitution of the United States.

Thus, when it is found that the restriction imposed will prevent
an individual from making reasonable use of his property or that the

zoning ordinance bears no real or substantial relationship to the public



health, safety, welfare or morals, the restriction imposed is invalid
and constitutes a taking, for which just compensation must be provided,

Courts have been guided by the principle that the value of one's
property is in its use, and when the property's use has become so
restricted and encumbered that its use is impaired, its value is impaired
and there has been a taking which demands just and fair compensation.
(4) Prior Non-Conforming Use

A municipality has no power to zone out of existence a prior non-
conforming use. A prior non-conforming use exists when a particular
use is established on a parcel of land and a subsequent zoning ordinance,
attempting to prohibit that previously established use, is enacted. In
order lo qualify as a prior non-conforming use, the use must have been
in existence at the time of the passage of the ordinance and must have
continued without interuption or expansion ever since [Akron vs.

Chapman 160 Ohio State 382, 116 NE 2nd 697, (1953); Nolden vs. East

Cleveland City Commission, 12 Ohio Misc 205, 232 NE 2nd 421, (1966)].

The prior non-conforming use has gained protection through the
adoption of enabling statutes by the legislative which apply to non-charter
cities and cities governed under a charter but without any effective zoning
legislation included in the charter. The enabling legislation does not
apply to a charter city which has enacted zoning legislation because general
law enacted by the legislature will not take precedence over charter

provisions. Instead, as to charter cities, an existing use is the subject

29



of a vested right in the user and prohibiting such use constitutes a

confiscatory taking of property without due process of law, (Akron

vs. Chapman, supra ) or is retroactive and hence unconstitutional,

(Kessler vs. Smith, 166 Ohio St. 360,142 NIt 2nd 231).

The general law for non-charter cities and cities which have
adopted charters but have chosen to exclude zoning methods, is
Section 713.15 which provides:

The lawful use of any dwelling, building or structure
and of any land or premises, as existing and lawful
at the time of enacting a zoning ordinance or
amendment thereto, may be continued, although
such use does not conform with the provisions

of such ordinance or amendment . . . The
municipal corporation shall provide in any zoning
ordinance for the completion, restoration, re-
construction, extension, or substitution of non-
conforming uses upon such reasonable terms as
are set forth in the zoning ordinance.

8. Administration of Authority

There are 159 municipal corporations in the nine counties of
the Ohio Lake Erie Shore Zone Planning Region. Each has substantial
authority to control land uses in the shore zone, but makes land use
decisions separate and apart from each other and without any common
purpose.

The zoning procedures of all municipal corporations have many
similarities. All cities have planning commissions with the public

representatives serving six year terms. Iach planning commission
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makes recommendations to the legislative body of the community for
adopting, changing, or amending zoning ordinances.

The legislative body may approve or disapprove a planning
commission recommendation. After the required public hearing,
the legislative body may act by a majority vote to adopt the regulation
or ordinance.

Some communities in the Shore Zone Planning Region have
large planning staffs with substantial expertise in land-use regulation.
Others have only limited expertise available to them, and many have
virtually no planning staff to rely on for advice. However, officials
interviewed in this study indicated that professional planning advice
is not always a major consideration in the decision-making process.

L.ocal officials are virtually unanimous in the feeling that they
arc best able. to make decisions which effect their communities and
express reluctance to relinquish any authority regarding land use
matters. A big city mayor said, "The local people understand the
problems best. The state shouldn't be able to override a council
decision. "

At the same time, local officials who were surveyed and
interviewed acknowledged the need for a comprehensive approach to
the LLake Erie Shore Zone and favored the state as the level of
government best able to fashion that approach. In the Ohio Department

of Natural Resources survey of local officials, 48 per cent indicated
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the state should assume a greater role in plioming while 25 per cont
urged a reduced state involvement in planning., IPurther, they favorcbd
the state assuming a larger regulatory role by 36 per cent to 32 per
cent. In the survey conducted in this legal and administrative analysis,
55 per cent urged the establishment of state standards and local
implementation of those standards.
Clearly, local government is not able to deal with the overall
management of the shore zone, However, it is equally clear that the
men and women who administer local government in the Shore Zéne are
not willing to trust its future in their communities to strangers in Columbus.
Whatever procedures now exist for intergovernmental coordination
between the state and its cities must clearly be better defined and strengthened.
Elected officials at the city level feel that they are the ones subjected to
public pressure for land use decisions, therefore they feel that they should
make those decisions.
Finally, the study showed that the press of day-to-day business can
easily blur 'the long view.' As one mayor said, "Planning for the shoreline
would have been useful 40 years ago. Today, we're trying to keep the

shoreline we have from washing away. "

C. TOWNSHIPS

1. Creation and Purposes

A township is a creature of statute and its existence is founded

upon Section 503. 01 which provides:
Each civil township is a body politic and corporate,
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for the purpose of enjoying and exercising the rights
and privileges conferred upon it by law.

As such, the township derives all of its power and authority from the
legislature rather than from any constitutional grant, [State ex rel

Schramm vs. Avers, 158 Ohio State 30, 106 NE 2nd 630 (1952)]. Therein

the Ohio Supreme Court stated:

Townships are creatures of law and have only such

authority as is conferred on them by law. Therefore,

the guestion is not whether townships are prohibited

from exercising authority. Rather it is whether

townships have such authority conferred on them by law.

As a result, Ohio townships have no inherent or constitutionally
granted police power; the power upon which zoning legislation is based,

Therefore the township officials have no authority to enact zoning regulations

which are in contravention of general law. [Yorkavitz vs. Board of Township

Trustees of Columbia Township, 166 Ohio 5t. 349, 142 NE 2nd 655, (1957)].

Instead the township must follow the laws as set forth in Section 519, 01

et seq.

2. Limitations On Township Zoning

While municipal corporations are prohibited from zoning out a
prior non-conforming use based on constitutional provisions given the
nature of a townshjp, it is apparent that the legislature may impose direct
zoning restraints on townships. Indeed, Section 519.19 so provides.

This section, similar to Section 713.15, which limits municipal zoning

as it relates to prior non-conforming uses, places such a direct restriction
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on township authority. In addition, Scction 519,21 severely limits the
authority of the township to substantively zone oul certain uses.lt says:

Sections 519. 02 to 519. 25 inclusive confer no power on
townships to prohibit the use of any land for agricultural
purposes or incidental use, no power to prescribe the
location, construction, alieration, maintenance, removal,
or enlargement of any buildings or structures of any
public utility or railroad, or the use of land by any
public utility or railroad for the operation of its business
and no power to prohibit the use of any land for the
construction, alteration or use of any building for the
maintenance and operation of any mercantile or retail
establishment, in areas zoned for trade or industry.

3. Administration of Authority

Zoning is the major authority exercised by township trustees.
"It's our big thing' said one official. The zoning procedures which
townships must follow are clearly set out in Chapter 519 as previously
discussed. The township trustees may resolve to zone a piece of
unincorporated land within their township independently or, if 8 per
cent of the electors petition them to do so.

The trustees then appoint a zoning commission to study the
resolution. After studying and before submitting its recommendations
to the trustees, the commission must hold a public hearing. It then
must submit the resolution to the county or regional planning commission.
If either of these commissions disapproves or recommends changing the
resolution, another public hearing must be held before the township

zoning commission can present its recommendations to the trustees.
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The township trustees must hold a public hearing before voting
to adopt a zoning resolution., If the resolution is adopted by the
trustees, it.then goes on the ballot and a majority of the electors in
the zoned area must vote in favor of the plan before it may take effect.

Every township with zoning regulations must have a zoning board
of appeals which can authorize variances from th‘e zoning plan., An
individual may appeal the decision of the board of zoning appeals to
the Common Pleas Court.

Zoning plans at the township level are based on rather narvow
geographic considerations -- what the people of that township want.
One official from a shore zone township said, "Our township is healthy
because we listen to our people. That's why $.75 of every tax dollar
comes from industry.' He went on to say that ""we have too much

government now and we need to decentralize, "

D. COUNTIES

1. Creation and Purpose

The function of a county is to serve as an agency of the state

for purposes of political organization and local administration. [Blacker

vs, Wiethe, ~ Ohio Misc__, 231 NE 2nd 888 (1967)]. As a result, itis a

wholly subordinate political subdivision, deriving whatever authority it

exercises from legislative enactment. [McDonald vs. City of Columbus,

12 O. App 2nd 150, 231 NE 2nd 219 (1967)]. Under Article 10, Section 3

of the Ohio Constitution, a county may adopt a charter and exercise all
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constitutional and legislative powers vested in municipalities. Section )
of Article 10 provides:

The general assembly shall provide by general law

for the organization and government of counties

and may by general law provide for alternative forms

of county government,
This seeming conflict has never been resolved as the actual questiion
has never been before any court.

Given the fact that as of 1967 no Ohio county had enacted a charvter
the Court of Appeals for Franklina County held:

Any exercise of the police power must be predicated

upon a delegation of that power to the county by the
legislature. McDonald v. City of Columbus

2. Limitation On Zoning

The county power to zone is (like a township) limited to that which

is expressly delegated to them by statute. McDonald vs. City of Columbus,

supra, Yorkavitz vs. Board of Township Trustees of Columbia Township,

supra. Section 303,01 et seq. County Rural Zoning, sets forth the

zoning authority vested in counties. Section 303. 02 specifically grants

to the county the right to zone, but immediately limits the exercise of the
power, to unincorporated territory within the county. Moreover, Section
303. 21 places the same limitation on counties as is imposed on townships
by virtue of Section 519. 21 i. e. they may not zone out an agricultural use,
restrict the building or use of facilities of a utility or common carrier, or
prohibit within area zoned for trade or industry, mercantile or retail

establishments. 36



Lastly, Section 303, 22 provides that where township regulations
have been adopted prior to the enactment of a county rural zoning plan and
the plan covers area included within the township plan, the township plan
shall prevail unless the majority of voters in the township approve the

county plan.,

3. Administration of Authority

It is apparent, that county government has only minimal zoning
authority and with very few exceptioﬁs, the coastal zone has either
municipal or township zoning, However, county government exercises
powers Vi-/‘hiCh affect many aspects of life in the coastal zone.

County government may sell bonds and levy taxes to use in
the construction and maintenance of county buildings such as libraries,
mental health facilities and jails. In addition, it may purchase land for
use as county parks, social centers and fairzrounds.

Other areas where counties have power to act are in the con-
struction and improvement of roads and bridges, the leasing of mineral
rights on and under county-owned land and the improvement of harbor
facilities,

County government in Ohio tends to be fragmented because of
the number of independently elected county office holders. This
fragmentation and political differences may make development of a

unified policy difficult.
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County officials, however, are willing, the study found, to
allow the state to play a more active role in shore zone planning and
management, One commissioner felt that the state should purchase
as much of the property along L.ake Erie as possible and preserve it
for recreation. He felt that the state should have ultimate zoning
authority along Lake Erie. Another said that ""the state should
administer the program and it should have teeth in it".

The county commissioners surveyed and interviewed seemed
aware that the L.ake Erie shore zone is a special resource, one of
greater than local concern. They seemed willing to work with the
State in developing the coastal zone in an intelligent manner. It appears
that they would be willing to give up the little authority they have over

land use regulation as long as their other powers are left intact.

E. REGIONAL PLANNING COMMISSIONS

1. Creation and Purpose

A regional planning commission as authorized by Section 713, 21
may be created by a group of local governmental entities, consisting
of villages, municipalities and/or counties. The purpose of a Regional
Planning Commission is to make studies, maps, plans and recommendations
concerning the physical, environmental, social, economic and other
aspects of the region. While this broad planning authority, granted to
the commission, appears to be as extensive as zoning power, it is, in

effect, far different. As stated in State ex rel Kearns vs. Ohio Power
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Company, 163 Ohio State 451, 127 NE 2nd 394.

Zoning and planning are not synonymous; zoning is
concerned chiefly with the use and regulation of
buildings and structures, whereas planning is of
broader scope and significance and embraces the
systematic and orderly development of a community
with particular regard for streets, parks, indusirial
and commercial undertakings, civic beauty and other
kindred matters properly included within the

police power.

2. Administration of Authority

Regional planning commissions serve as regional clearing
honses in the areas of transportation, recreation, water and sewers,
and other areas of regional concern; and, as planning-advisory agencies
for their members. They also serve as the A-95 clearing house for
their region.

The A-95 Review Process is the primary tool of the federal
government to assure that federal expenditures are not duplicated
within a region. The procedure requires that units of government
applying for federal funds must submit applications to the review
process prior to submitting them for funding. All governmental
entites within a region are then notified of the pending application
and nature of the proposed project. They are provided an opportunity
to review and comment on the proposal in question. The reviews
and comments submitted are forwarded to the federal funding agencies

for consideration prior fto acting on the application.
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The A-95 Review Process is today the only comprcehensive
mechanism existing in the shore zone for coordination of governmental
projects involving capital funds.

While regional planning agencies have little direct authority
they are helpful in coordinating activities or projects within their region.
Regional planning agencies are comprised of professional,
full-time staff and committees which consist of representatives from
the member governments. These committees, with staff assistance,

make recommendations to the executive committee. The executive
committee, composed of representatives of the member governments,
acts on the recommendations.

Regional planning commissions are clearly sensitive to many
of the problems facing the Lake Erie Shore Zone and to the fact that
they are of greater than local concern. However, from our discussions
with regional officials, it seems clear that they are not interested in
becoming a central power in managing the coastal zone. The Toledo
Metropolitan Area Council of Governments has been negotiating with
the Ohio Department of Natural Resources for designation as the body
to coordinate planning in the Maumee Bay estuary, but they see them-
selves as coordinators and planners and not as decision makers, This
feeling is common to the regional planning agencies. They want to have
input, provide technical assistance and help coordinate activities along
the coastal zone; however, they do not feel they are the proper level

of government to do the actual managing of zone activities, One
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Y"we'll work with

regional planning commmission staff member said flatly,
the state and our members but we don't intend to be a regulatory agency. "

Further information concerning the scope, powers and duties of

Regional Planning Commissions is included inthe Appendix.
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UNITED STATES GOVERNMENT
FEDERAL LEGISLATION
AFFECTING THE SHORE ZONE

A, FEDERAL WATER POLLUTION CONTROL ACT OF 1972

The Federal Water Pollution Conirol Act of 1972, with an eye
toward restoring and maintaining the chemical, physical and biological
integrity of the nation's waters, established a national goal to be atiain-
ed by 1935, of eliminating the discharge of pollutants into navigable
waters, a national policy of preventing discharges of toxic pollutants
and a national desire that development and implementation of area-wide
waste treatment in each state or region, be undertaken.

The highlight of this Act, insofar, as it affects the Lake Erie
Shore Zone is contained in Section 108. Therein, it is provided that
the administrator of the Federal Environmental Protection Agency may,
in cooperation with other governmental entities: -

... develop preliminary plans for the elimination or

control of pollution within all or any part of the water-

sheds of the Great Lakes,

More specifically, and touching solely on Lake Erie, is S=ction 103
(D)(1) which provides:
In recogunition of the serious conditions which exist

in Lake Erie, the Secretary of the Army, acting
through the Chief of Engineers is directed fo design
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and develop a demonstration waste water manage-

ment program for the rehabilitation and environ-

mental repair of Lake Tirie. ... This authority

is in addition to, and not in lieu of, other waste

water studies aimed at climinating pollution eminat-

ing from selective sources around Lake Iirie,

Generally, the Act provides incentives, through a grant pro-
gram, for state and regional implementation of area-wide waste
treatmeni, management plans and practices and the adoption of state
water quality standards which are to be in accordance with the stand-
ards as set forth by regulation of the administrator of the Environmen-
tal Protection Agency. In addition to this seemingly harsh prohibition

on discharge of materials and pollutants into navigable waters, a

permit system has been set up to allow certain discharges.

B, CLEAN AIR ACT OF 1970

The Clean Air Act of 1970 was adopted with the thought in mind
that the prevention and control of air pollution at its source is the
primary responsibility of state and local governments and that the
growth in the amount and complexity of air pollution brought about by
urbanization and industrial development has resulted in mounting dansers
to the public health and welfare,

Pursuani to authorization contained in the Act, the administrator
may make grants to air pollution control agencies for developing,
establishing, improving and maintaining any program for the preven-

tion and control of air pollution. Under Section 107, primary responsibility
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has been delegated to the states and thereunder each state must
submit an implementation plan which will specify the manner in
which national primary and secondary air quality standards will
be achieved and maintained within each air quality control region
in that state.

Under Section 110 (A) (1) each state has the obligation of,
after the promulgation of a national primary ambient air quality
standard, devising a plan which provides for implementation and
enforcement of said primary standards in each air quality region
within the state,

In addition to the responsibilities assigned for regulating
stationary sources of pollution, Title Il provides for establishment
of standards for the emission of pollutants by motor vehicles,
Under Section 206 (A) (1) the administrator of the Environmental
Protection Agency is required to test any new motor vehicle or
motor vehicle engine so as to determine whether such vehicle con-
forms with standards adopted by the administrator.

Under Section 307 (F) of the Coastal Zone Management Act
of 1972, it is stated:

Nothing in this title shall in any way affect any require-

ment (1) established by the Federal Water Pollution Con-

trol Act of the Clean Air Act (2) established by the Fed-
eral government or by any state or local government pur-
suant to said Acts. Such requirements shall be incor-
porated in any program developed pursuant to this title and

shall be the water pollution control and air pollution control
requirements applicable to such program.
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As a result the following conclusion may be veached: Tho Coastal
Zone Management Act does not limit nor abrogate any of the require-
ments, duties and pronouncements established in the IFederal Wuter
Pollution Coutrol Act or the Clean Air Act. Instead, these three
Acts are intended to work hand in hand and the administration of
each of these laws is to he done with full cooperation, so as to best
effectuate the purposes and goals of attaining a stable, environmen-

tal and ecological balance.

C. FLOOD DISASTER PROTECTION ACT OF 1973

In enacting the Flood Disaster Protection Act of 1973, the

United States Congress found that annual losses throughout the nation
ffom floods and mud slides were increasing, partly as a result of the
accelerating development and concentration of population in areas

of flood hazards. Since development in these areas has been made
possible by the availability of mortgage loans by savings and loans,
banks and other f{inancial institutions, Congress devised a graduated
plan whereby no insured institution could grant, on dr after July 1,
1975, a loan secured by improved real estate or a mobile home located
-or to be located in an area that has been identified by the Secretary of
Housing and Urban Development, as an area having special flood ha-
zards, unless the community in which such area is located is partic-~
ipating in the National Flood Insurance Program.

The federal . government makes highly subsidized flood insurance
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available to property owners within a flood prone area in return for the
adoption by the commuaity of land use and coatrol measures consistent
with criteria pt-e.scr-ibed by HUD to reduce or avoid flood damage in
connection with future construction within the areas of the flood plain.
The program does not require any fiood proofing or other structural
alterations of buildings retroactively but does require certain measures
be taken with new consiruction.

If a given locale does not participate in a program, uander this
Act, no loan may be granted by an insured institution on or after July
1, 1975,

It is obvious ’chét the Shore Zone Management Program must
work hand in hand with the Ilood Disaster Protection Act of 1973.
The criteria laid down for permissible land usels within the shore zonsz

must be consistant with HUD criteria for special flood hazard areas.

D. NATIONAL ENVIRONMENTAL POLICY ACT

In 1959, the United States Congress enacted the National Environ-
mental Policy Act declaring it the national policy to "Encourage produc-
tive and enjoyable harmony between man and his environment." (42 USC
4321)  This comprehensive statutory scheme was enacted to insure
that environmental factors were systematically considered and environ-
mental values implemented in federal administrative decisions.

The Act directs:

That to the fullest extent possible, all agencies of
the Federal Government shall include in every
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recommendation or report on proposals for
legislation and other major federal action sig-
nificantly affecting the quality of the human
environment, a detailed statement by the res-
ponsible official on ... thes environmental
impact of the proposed action.

In Citizens Organized to Defend the Environment, Inc. vs. John Volpe,

353 F. Supp 520 (1972) the Court defined a major federal action as,
"One that requires substantial planning, time, resources or expen-

diture. "

The Court stated that a federal action significantly affecting
the quality of human environment is, ''One that has an important or
meaningful effect, directly or indirectly, on any of the many facets
of man's environment. "

State actions not involving expenditures are not covered by
this Act. No impact statement need be filed under the National
Environment Policy Act, if the program or action is being initiated

and fully conducted by the State.

In LaRaza Unida vs. Volpe, 337 F. Supp. 221, the Court held

that state highways constructed without federal funds and with no in-
tention to seek federal funds were not covered by the National
Environmental Policy Act. In addition to the inferential conclusion
from the case law, Section 923. 5 of the rules é.nd regulations adopted
by the Department of Commerce and the National Oceanic and Atmos-
pher"ic Administration specifically states:

Individual environmental impact statements will be

prepared by the National Oceanic and Atmospheric

Administration as an integral part of the review and

approval process of the state Coastal Zone Manage-~
ment Programs.
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Thus it would seem to b2 conclusively established that the State does
not carry the burden of drafting environmental impact statements for
the planning and management of the Coastal Zone Program. It is un-
clear precisely what requirements will attach to other federally funded

activities intended to implement the management program.

E. RIVERS AND HARBORS ACT OF 1898

This Act provides in part that bridges and other obstructions
may be built across navigable waters only with the consent of the
Chief of Engineers and Secretary of the Army, (33 USC 401, 403) and
that it shall be unlawful to discharge refuse matter (other than that
flowing from the streets and sewers and passing therefrom in a liquid
state) into any navigable waters of the United States or into a tributary
of any navigable water: (Section 407) As a means of alleviating any
harsh result that may occur as a result of the strict enforcement of
the preceding:

The Secretary of the Army, whenever the Chief of

Engineers determines that anchorage or navigation

will not be impaired thareby, may permit the deposit

of any material above mentioned in navigable waters.

(Section 407)

The United States Supreme Court in United States vs. Standard

Oil Company 384 US 224, 85 S. Ct. 1427 (1956) held that Section 407

(therein referred to as Section 13) imposed a flat ban on the unauthorized
eposit of foreign substances into navigable waters, regardless of the

effect on navigation. As a result, the Corps of Engineers must consider
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pollution and other environmental factors, and not just potential effect
on navigation, in passing upon applications for permits to discharge.

In United States vs. Pennsylvania Industrial Chemical Corp.,

411 US 655, 93 5. Ct. 1804 (1973) the United States Supreme Court
addressed itself to the seeming inconsistencies and conflicts between
the Water Quality Acts and the Rivers and Harbors Act. Therein, it
was contended that if a discharge met the minimum water quality
standards adopted under pollution prevention and abatement programs,
then said discharge could not be prohibited under the Rivers and
Harbors Act of 1899, The Court stated:

Nothing in the statutes or their parent statutes

operated to permit discharges that would other-

wise be prohibited by Section 13 (herein referred

to as Section 407) and in each case Congress

specifically provided that the new statutes were

not to be construed as affecting or impairing the

provisions of Section 13 (Section 407) of the Rivers

and Harbors Act of 1899,

As a result, the Chief of Engineers may still prohibit discharge
of certain materials under the Rivers and Harbors Act, even though
such discharge may be in compliance with the minimum water quality

standards as set forth by state agencies.

In Kalur vs. Resor, 335 F. Supp. 1 (1971) the authority of

the Chief of Engineers to issue permits allowing discharges into non-
navigable waters of the United States, was challenged. The Court
concluded:

The first part (of Section 407) of prohibition applies
by its terms to any navigable water or any tributary
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of any navigable water. Discharges of rcfuse
matter are clearly prohibited in both navigable
waters and in non-navigable tributaries of
navigable waters. The second part of the sec-
tion pertaining to the permits provision is more
limited in scope.

The Secretary of the Army may:

Permit the deposit of any material above men-
tioned in navigable waters. This separate
proviso makes no mention of tributaries in
contrast to the specific language in the pro-
hibition part of the section. The conclusion
that is drawn from the language is that the
Corps of Engineers has no authority to author-~
ize deposits of refuse matter in non~-navigable
tributaries of navigable waterways.
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v

EXISTING AUTHORITY OF THE STATE OF OHIO

A, EXECUTIVE POWER

1. Generally

The fundamental principal upon which the government of Ohio
is based is the doctrine of separation of powers. The governmental
powers are divided among the executive, legislative and judicial
branches. Fach branch is separate and distinct from the other two.

In keeping with this scheme of government, the Governor
has no power to invade the legislative area of validly-enacted
statutes. The Governor has no power to modify or interpret such
legislation. The power to change any existing laws, or to enact
new laws, is vested solely in the Legislature.

The supreme executive power of the State is vested in the
Governor. He has executive powers that are expressly conferred in
Article IIl, Section 5 of the Ohio Constitution, and those conferred by
legislative enactments. He also has incidental powers which are neces-
sary to effectuate the express powers. The Governor has the
responsibility to enforce existing legislation, However, this power is
limited to enforcing the laws as written and contains no ancillary powers
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to interpret or change any laws.

The Legishtue can add to or withhold any additional
executive authority at its discretion. A further limitation on the
Governor's executive authority is the interpretation given to the
executive powers by the judicial branch of the government. The
powers granted by Article III are the only executive powers to which
the Governor is absolutely entitled. If the General Assembly so
decided, it could take away all of his additional executive powers.,

No other execuﬁve officer is authorized to control the
decision making power of the Governor. On the other hand, the
Governor cannot control the discretion of subordinate officers by
executive order, when said officers are acting within the scope
of their authority. He does, however, possess the power of re-
view or the power of approval by virtue of the Act which creates
a particular state office and defines the incidental powers, (State

ex rel Andrews Asphalt Co. v. Donahey, 112 Ohio St. 356, 147 NE 2nd

501).

The Governor has no power to issue executive orders in
excess of his specifically granted powers. Section 6 of Article III
provides that the Governor may request information from the other
executive officers,

The L.egislature may provide a source of expanded executive
authority to the Governor., Three examples are:
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1) Statutes which require the Governor's approval to he
carried out such as iﬁ the issuance of permits for the removal of
minerals from the bed of Lake Erie.

2) Statutes authorizing the Governor to appoint directors
of state departments and agencies to serve at the pleasure of
the Governor.

3) Statutes relating to the public safety, health and morals,
and are silent on who has the power of enforcement have been in-
terpreted to give the Governor that ehforcement power, [ Cuyahoga

County Funeral Directors Assn. v. Sunset Mortuary Inc., 88 OLA

568, 181 NE 2nd 309 (1962)). The Governor can only control other
executive officers by executive order when he has been specifically

given such a power by the legislature or the Constitution,

2. Administration of Authority

The authority vested in the Governor of Ohio by the
Constitution of the State of Ohic and by a variety of state statutes
is administered by numerous state department, boards and
commissions.

Administration of gubernatorial authority in mattersdirectly
related to the Ohio Lake Erie Shore Zone is conducted primarily by
a limited number of state departments. Those most directly

involved in Liake Erie Shore Zone matters are the Ohio Department of
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Natural Resources, the Ohio Environmental Protection Agency,

the Department of Economic and Community Development, the

~ Ohio Department of Transportation, the Ohio Department of
Adrﬁinistrative Services, especially, its Public Works Division,

the Office of Budget and Management, the Public Utilities
Commission, the Ohio Department of Agriculture, the Environmental
Board of Review, the Power Citing Commission, and the Ohio Water
Development Authority. The administrators of the aforementioned
derive their power directly from the Governor by virtue of his
appointing authority. The Governor further has a role in appointing some
members of the Ohio Historical Society.

In 1973 a Governor's Task Force on the Lake Erie Fisheries
was initiated with a direct interest in the shore zone. Two
additional agencies with direct interest in the Lake Erie Shore Zone
and substantial ability to effect it are The Office of the Attorney
General, elected independently of the Governor; and, the State
University system, especially the Ohio State University with sub-
stantial research activities in the shore zone. Administrative
coordination of these department, agencies and institutions, vas
well as many other arms of State Government with an indirect
effect on the shore zone, can be described as spotty.

Obviously the highest degree of coordination can be
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accomplished among those agencies headed by single directors
who serve at the pleasure of the Governor, e.g., The Department
of Natural Resources, The Department of Transportation, etc.
However, even in those situations where the Governor exercises
direct control, coordination of shore zone activities is minimal.
Virtually the only mechanism for establishing central direction and
coordination of shore zone activities among department is the
Governor's cabinet; that portion of the cabinet directly concerned
with shore zone matters. There does not exist a cabinet level

unit concerned with the shore zone at this time.

In general terms, whatever coordination occurs, arises
when state officials below the director level in various depart-
ments are unable to agree on a sense of direction. Usually this
will result in director-level meetings at which an attempt is
made to resolve differences that exist. If directors fail to resolve
differences, a gubernatorial decision is required to set direction.

In the case of those agencies or departments administered
by another elected official, e.g., the Attorney General's Office,
or indirectly affected by the authority of the Governor, e.g.,

Ohio State University, coordination depends for the most part on
nothing m‘ore than the willingness of those involved to work to-~

gether for the common interest of the State. Departmental or
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institutional loyalties tend often to be as strong or stronger
than so-called "'loyalties to cause."

As the State of Ohio prepares to establish a l.ake Lrie
Shore Zone Management Program, it is clear that there is nox
Zf unified state policy either mandated by the Legislature or set
down by the Governor regarding overall direction for the shore
zone.

The lack of a unified policy permits departments and
agencies to work in different directions and sometimes to actual-
ly compete with each other. This lack of unified administrative
policy regarding shore zone activities is magnified in the
lower-~level inner workings of State Departments and results in
situations where one department tends to block the activity of
another in the belief that a proposed action by the; second depart-
ment is destructive to the goals of the first department. The
administrative energies expended in these kinds of interdepart-
mental contests dilute the effectiveness of administration and
create divisiveness, As this divisiveness grows, such skirmishes
occur more frequently. A resolution of this problem seems essential

to any effective Shore Zone Management Program.

3. Methods of Policy Making

Because policies effecting the shore zone are made by
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a number of departments and agencies with different structures,
they are faade in a number of different fashions. Policies made by the
Division of Wildlife in the Ohio Department of Natural Resources
generally arc embodied in division regulations which are es-
tablished under the conditions set forth in the Administrative
Procedures Act. Policy-making acitivites generally involve public
hearings in a number of communities within the shore zone and
permit a great deal of public participation. Such a regulation-
setting process is also followed by a number of other agencies
suéh as Ohio EPA and Ohio Department of Transportation.

In other cases, no such requirements for hearings exist,
but an attempt is made to elicit public reaction to ideas through
public hearings and meetings, e.g., Department of Economic and
Community Development. In some cases, virtually no public
input is sought in decision making, e.g., The Ohio State University.
The degree of public participation in the decision-making process
must be considered as part of the overall question of Lake Erie
Shore Zone Management,‘ especially in light of the regulatory
requirements of the Costal Zone Management Act.

It is also clear that there are situations in every department
where policy decisions that affect the shore zone are made
solely in an internal fashion with litile consultation with anyone
outside of the department or agency. Such internal decision-

making clearly is necessary to the effective functioning of
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government. But ihe decisions made in such situations should
reflect general state policy adopted after free and open discus-
sion of the staic's goals for the shore zone.

In summary, the study shows that there is no overall e
administration of policy relating to the Lake Erie Shore Zone
of tho. Rather a variety of state agencies, boards and
commissions are administering statutory authority that impact on the
shore zone and doing so primarily from the perspective of
that department's or agency's goals, rather than the goals of
the State of Ohio.

The State appears to lack, in addition to an overall
shore zone policy, any administrative mechanism to assure
interdepartmental communication and discussion of an ongoing
manner. The planning activities conducted under the Coastal
Zone Management Act to date appear to be the exceptioﬁ to this
general rule. Because of the requirements of the Coastal
Zone Management Act, the State has begun to address itself to
the entire question of shore zone management in a comprehensive
fashion for the first time. The federal requirements for the
Coastal Zone Management Program seem to mandate that a
formalized management structure needs to evolve from the
planning phase and such a structure is discussed later in this

study. However, we cannot stress too sirongly the need for a
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comprehensive, but less formal means which will insure in-
creasing communications on shore zone matters between all

departments and agencies invloved.

B. POWERS OVER WATER AND SUBAQUA CIOUS SOIL

The State of Ohio derives its rights and powers over
the waters of Lake Erie and submerged lands under said waters,
pursuant to both State and Federal statutory enactments.
Section 123, 03 states:

That the waters of Lake Erie consisting of the
territory within the boundaries of the state,
extending from the Southerly shore of L.ake Erie
to the international boundary line between the
United States and Canada, together with the soil
beneath and their contents, do now and have al-
ways, since the organization of the state, belong
to the state as proprietor in trust for the people

of the state, for the public uses to which it may be
adapted, subject to the powers of the United

States Government to the public rights of navigation,
water commerce and fishery and further subject
to the property rights of littoral owners, including
the right to make reasonable use of the waters in
front of or flowing past the lands.

The Ohio Supreme Court held:

Under the constitutional grant of authority to regulate
interstate and foreign commerce, the United States
Government has paramount control of navigable waters,
and power to establish therein, harbor lines and
regulations. The title and rights of littoral and riparian
proprietors in the subaguacious soil of navigable waters,
within the limits of the state, are governed by the laws,
of the state, subject to the superior authority of the
federal government. The title of the land under the
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waters of Lake Erie within the limits of the State
of Ohio is in the state as trustee for the benefit
of the people, for the public uses to which it may
be adapted. State v. Cleveland and Pittsburgh
Railway Co., 94 Ohio St. 61, 113 NE 677.

The issue of ownership and control arose again and was

reconsidered in State ex rel Squire v. City of Cleveland, 150 Ohio

St. 303, 82 NE 2nd 709, (1948). Therein, the Supreme Court

reaffirmed its earlier holding in State v. Cleveland and Pittsburgh

Railway Company, supra and held that the State of Ohio holds title

to subaquacious soil of Lake Erie which bordered the state, as
trustee for the public for its use in navigation, water commerce
or fishery, and may, by proper legislative aétion, carry out its
specific duty, protecting the trust estate and regulating its use.
The state may, as a result, by proper legislative action, carry out
its specific duty of protecting the trust estate and regulating its
use. By the legislative enactment of Section 123. 031, the
General Assembly has done so.

Section 123, 031 provides,

Whenever the state. . . determines that territory

in front of uplands can be developed and improved

and the waters thereof used. . . without impairment
of the public right of navigation, water, commerce
and fisherly, a lease of all or any part of the states
interest therein may be entered into with said owner,
subject to the powers of the United States Government
and without prejudice to the littoral rights of said
upland owner, provided the legislative authority of
the municipal corporation within which any part of
the territory is located, if such municipal corporation
is not within the jurisdiction of a Port Authority,. . .
may privately develop and improve said land as long
as said development is compatible with permissible
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land use under the water front plan of the local
authority.

In addition to this leasing for private development provision,
the State has delegated to municipalities fronting on Lake Erie,
certain powers as to use and control of waters.and soil of the lake,

Section 721, 04 provides,

Any municipal corporation . . . a part of the shore
of the waters of Lake Erie may in aid of navigation and
water commerce, construct, maintain, use and
operate piers, docks, wharves and connecting
wharves, . . . on any land belonging to the municipal
corporation held under title permitting such use

and also over and on any submerged artificially

filled land . . . title to which is in the state, within
the territory covered or formerly covered by the
waters of Lake Erie in front of littoral land within
the limits of such municipal corporation whether such
littoral land is privately owned or not.

The second basis for ownership of the lands under Lake Erie
is found in the Submerged Lands Act of 1953 which provides, in part:

It is determined and declared to be in the public in-
terest that title to and ownership of the lands beneath
navigable waters within the boundaries of the re-
spective states and the natural resources within such
lands and waters and the right and power to manage
and administer, lease, develop and use the said lands
and natural resources all in accordance with applicable
state law be, and they are, subject to the provisions
hereof, recognized, confirmed, established and vested
in and assigned to the respective states or the persons
who were on June 5, 1950 entitled thereto under the law
of the respective states. (43 USCA 1311)

The Illinois Supreme Court in Bowes v. City of Chicago, 3 Ill.

2d 175, 120 NE 2nd 15 (1954), determined:
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The State of Illinois does own the land under the
waters of large lakes within its boundaries as

do other states of the union. The recent so called
Tide Lands Act, "Submerged Lands Act, " recogniz-
cd and reaffirmed such title in the states. Thus
large portions of I.ake Michigan, east of the City

of Chicago are within the boundaries of Illinois

and are owned by the state.

Navigable rivers and streams are placed in a different

catigory from Lake IIrie. In Gavit v. Chambers, 3 Chio, 496,

the Court held:

That the owners of lands situated on the banks of
fresh water navigable streams are owncrs of the beds
of the rivers to the middle of the siream, as at
common law.

This investiture of title, however, is modified by the
notion, that,

Title and rights of littoral and riparian owners in
the subaquacious soil of navigable waters within
the limits of a statc are governed by the laws of
the state subject to the superior authority of the
Federal Government. State v. Cleveland and
Pittsburgh Railway Co., supra.

In the case of State ex rel Anderson v. Preston 2 O. App.

2nd 244, 207 NE 2nd 664, (1963) the Court of Appeals for I'ranklin
County affirmed The rule of Gavit supra, holding that:
An abutting owner on a navigable stream holds title to
the middle of the bed of the stream, adjacent to his
property.
As a result, the following may be adduced: While the owner

of lands along the banks of a navigable stream or river own land

to the center line, their proprietorship and ownership rights are
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governed by the law of the Sté’r.e, subject to the superior authority
of the Federal Government.

In Rheinfrank v. State of Ohio (an unreported decision)

the main contention of the State of Ohio was that a portion of the
Maumee River, designated as the Maumee Estuary, was part of
Lake Erie and hence subject to the control of the state. Rheinfrank,
the owner of land adjacent to the Maumee River claimed title to

the center of the Maumee River., The scientific and geological

facts as elicited at trial, which were upheld on appeal, pointed out
that given the definition of Lake Erie, (no longer the low water mark)
the plaintiff, Rheinfrank was the rightful owner of the lands to the
center of the Maumee River.

As to the non-navigable bodies of watecr, a similar rule
applies. A non-navigable inland lake is the subject of private
ownership, and where a non-navigable inland lake is privately
owned, neither the public nor an owner of adjacent land whose
title extends only to the margin thereof, has right to boat upon

or take fish from its waters (55 O Jur 2nd, Page 223, Waters and

Water Courses).

C. POWERS OVER LAND

1. Generally

As previously discussed, the state may legislate in areas
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deemed to be matiers of state-wide concern. In Staie ex rel v. City

of Akron 173 Ohio State 189, 181 NIE 2nd 26, (1962) the Supreme Court
recognized:

Due to our changing society, many things which were once

considered a matter of purely local concern and subject

strictly to local regulation, if any, have now become a

matter of state-wide concern creating the necessity

for state-wide control.

As a result, the following may be concluded: Once a power is
classified as a power of local self-government, it does not remain so
forever. Instead, changing factors, and realities of modern, technical
society will often require the removal of a certain authority from the
pigeon hole of local self-government. Such was the case with airport
zoning, discussed elsewhere and such appears to be the case with the
exercise of authority under a Coastal Zone Management Program.

In addition to the doctrine of state-wide concern, the State
possesses constitutional authority by virtue of Article II, Section 36
1o legislate for the "cénservation of the natural resources of the
State. "

In interpreting this Section the Court of Appecals of Stark County %
addressed itself to the question of ''whether the State can regulate or

exercise any degree of control over the use of private property to this

end.' State of Ohio v. Martin, 105 Ohio App. 469, 152 NE 2d 898

(1957) The Court answered this question in the affirmative.

64



Thus i’g is clear that the State may regulate land use for
conservation purposes by virtue of the direét constitutional grant and
in addition may exercise authority over land use when it becomes a
matter of state-wide concern.

An analogy to the situation existing in the shore zone can be

made in the justification for airport zoning regulation.

2. Airport Zoning

- Under Chapter 4563, the General Assembly has authorized
the legislative authority of specified local political subdivision to
engage in zoning so as to eliminate an airport hazard, defined as:

. Any structure or object of natural growth or use of
land within an airport hazard area which obstructs the air
space required for the flight of aircraft in the landing
or taking oif at any airport or is otherwise hazardous
to such landing or tkaing off of aircraft,
Section 4563. 01 provides the definition of Airport Hazard
bt Area as:
Any area of land adjacent to an airport which has been
declared to an Airport Hazard Area by the Division
of Aviation in connection with any airport approach
plan recommended by such division.
In Hageman v. Board of Trustees of Wayne Township, 23 Ohio
Misc. 93,259 NE 2nd 162, (1968), airport zoning authority was
initially challenged. The area to be regulated was that portion of the
‘ territory in about and surrounding Wright-Patterson Air Force Basc.
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The Court of Common Pleas, Montgomery County held that, The Wright-
Patterson Air Force Base zoning regulations, as adopted, tended to:

Limit the lighting in the corridor (the approach and take
off area), the density of the concentration of people with-
in the corridor, by limiting development to two residences
per acre, and limit the height of structures and objects

of natural growth therein.

The Court determined that the regulations imposed a taking of property
for which just compensation must be paid. The Court said:

Zoning is an exercise of police power for the benefit

of an entire community. Iach tract must accept its
share of reasonable restrictions as they relate to

the mutual benefit of all. However, in this case all

the regulations are solely for the benefit of WPAFB
which is the only land not controlled by the proposed
zoning regulalions . . . In the instant case, the only
beneficiary and object of the zoning altempt by the

local regional board pursuant to state statuie is the
United States of America. The attempt by state and
local authorities goes too far. It must be recognized for
what it is: A taking for public use for which compensation
must be made under the Constitution.

The decision of the Common Pleas Court was upheld by the Court

of Appeals, in Hageman v, Board of Trustees of Wayne Township, 20 Ohio

App. 2nd 12, 251 NE 2nd 507 (1969). While the Court recognized that the
regulations were designed to assure the safety of the people and property

now in the hazard zone and people and property who would be in such

zone if the arca were permitted to be developed, the Court determined that
there was no threat {o the safety of the people and property in such ar.ea,

now or in the future, inherent in the development of the area in quesiion under

the township zoning plan. Instead the Court identified the source of the
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threat to their safety as being in the "oresent and future uses of
Wright-Patterson Air Force Base, ''uses for the benefit of a
governmental agency. The Court concluded therefore, that a
taking of private property for public use had occurred,

The airport zoning statute weathered its first constitutional

attack in Village of Willoughby Hills v, Corrigan 29 Ohio St. 2nd

39 278 NE 2nd 658, (1972). The Supreme Court addressed itself

to the same question as had been presented in Hageman, supra, namely
whether or not the regulations imposed were a reasonable exercise

of the police power or instead were unreasonable, hence an uncon-
stitutional taking. It was determined by the Court, that a taking had
not occurred and that the airport zoning regulations, adopted in
accordance with the provisions of Chapter 4563, designed {o reduce
airport hazards, were a constitutionally permissible exercise of the
police power of the state, as long as such regulations were necessary
to insure the safety of aircraft in landing and taking off and the

safety of persons occupying or using the area and the security of
property thereof. At the same time the Court recognized that if the
enforcement of any zoning regulation, as to specific property, results
in an unconstitutional taking, the Court could either enjoin the operaticn
of the airport zoning regulation or direct the institution of eminent

domain proceedings.
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" As the evidence did not show an impairment of use or
diminution in value, " the Court held that a taking had not, in fact,
occurred,

‘The second, and more important question, for the purposes of
the discussion of a potential Shore Zone Management Program was:

Whether, to the extent thaf they (the airport zoning

laws) authorize the adoption and enforcement of airport

zoning regulations within the territory of a municipality

are constitutional or unconstitutional as in conflict

with the home rule powers of the municipal corporation

under Article 18, Section 3 of the Constitution.

Herein lies the distinction between airport zoning and zoning
in general. As earlier discussed, and because zoning is classified as
a power of local self-government (i, e. the zoning of a particular area
does not ordinarily have extra territorial effect), the General Assembly
may not tell the municipality what it can zone, but it may only
designate the procedures to be used in the enactment of zoning regulations.
In the field of airport zoning, the General Assembly not only has set forth
the procedure which must be followed by municipal corporations
for the enactment of zoning legislation (Section 4563, 06; provides
for a public hearing following at least 30 days notice of said hearing)
but also has enacted certain standards and criteria to be used as guide-
lines for the adoption of zoning regulations. The criteria are designated

in Section 4563. 07 which provides in pertinent part:

In determining what regulations are necessary, each
political subdivision or Airport Zoning Board shall
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consider, among other things, the character of the
flying operations expected to be conducted at the airport,
the per cent of slope or grade customarily uscd in
descent ar ascent of the aircraft expected to use the
airport with reference to their size, speed and type,

the nature of the terrain within the airport hazard

area, the character of the neighborhood, and the uses

to which the property to be zoned is put or is adaptable.

Section 4563, 03 sets forth the ''reasonableness standard' for the
regulation and restriction of height to which structures may be erected
or objects of natural growth may be allowed to grow.

An obstruction of air space in an Airport Hazard Area

rising to a height not in excess of 40 feet above the

established elevation of the airport or 3 feet for each

100 feet or fraction thereof, its location is distant

from the nearest point in the perimeter of the airport,

whichever is greater, shall be prima facie reasonable.

The Supreme Court, thus, was forced to deal with the contention that
the General Assembly, by imposing substantive zoning limitations

on rnunicipalities (i.e. not merecly prescribing procedures for the
enactment of zoning ordinances) and adopting affirmative guidelincs

for the exercise of the zoning power was infringing on the municipality's
constitutionally granted "powers of local self-government.' The Court
succinctly stated the proposition:

The municipal corporation asserts that the trial judge

erred in failed to hold that the home rule power under

Section 3, Article 18 of the Ohio Constitution, to zone

gives it the exclusive right to zone within its territory;

that therefore 4563, 03 (which sets forth the reasonable

standard) is unconstitutional to the extent that it

proports to confer zoning authority on others.

The Court resolved this problem by relying on the docirine of state-wide
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concern, as earlier expounded:

The Constitution does not preclude state action

on matters of state concern, and we agree with

the holding of the trial court that the safety and

welfare of persons above and on the ground in

the vicinity of modern day airports is a matter of

state concern.

Evidently, the Court recognized that once the matter has
become of such general interest that it is necessary to make it subject to
state-wide control so as to require uniform state-wide regulation,
the municipality can no longer legislate in the field so as to conflict
with the state.

D, REVIEW OF EXISTING STATE LEGISI.LATION AS IT REILATES TO
THIE SHORE ZONE

Any discussion involving existing state legislation, must
necessarily begin with the competing and conflicting interests
which are apparent merely on the face of the legislative pro-
nouncement. A guick reveiw of the matrix entitled Manner of
Impact (Appendix F) demonstrates the degree and severity of
conflict between not only different levels of government, but also
between different departments and agencies within the state
government, and betwecen different divisions within the same depart-
ment of the state government.

The Coastal Zone Management Act requires special consideration
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for vital areas. The matrix clearly demonstirates that virtually
every entity has some measure of control, either direct or indirect
over vital and or unique areas. One need only look at the measure
of control that certain entities have over estuaries, which may be
vital and or unique areas. Port Authorities have direct control over
areas designated as estuaries, even though'their main purpose and
function is to develop and to promote shipping and other means

of tfade using port facilities. At the same time, variousdivisions
within the Department of Natural Resources have direct conirol
over areas designated as estuaries, but their authority and power,
as well as their interests are oriented toward the preservation and
maintenance of such areas in their natural state.

As a result, there must be a necessary trade-off between
developmental and ecological and natural considerations. The
statutes do not reflect how this conflict is 1o be resolved and,
indeed, only an analysis conducted on an instance by instance basis
\%/ould so indicate. Because unique areas are also often vital areas,
their use frequently results in competition among interests, conflicts
and trade-offs,

In the case of key resources on the matrix, there appears to
be a less dispersion of control among state agencies, local government,
and interstate and regional commissions. This is especially true in

state control of mineral resources. An example is the broad and all
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incompassing powers granted to the Division of Ol and Gas over the
dirlling of wells. Indecd, the authority given to that division allows
it to pre-empt the field of oil and gas regulation. Similar control
has been given to other entities to regulate key resources.

It appears that this {ntengified regulatory authority is due
to the high degree of state-wide concern in the preservation and use
of key resources.

Many governmental entities have some measure of control
over hazard areas i, e. flood plains and erodable areas, Munici~
palities may control land within their boundaries as may counties,
and townships. State agencies also are involved in these areas.

In this case, as in the case of most situtations involving land use,
authority for regulation is fragmented.

Key Activity Areas denote those areas essential to the
orderly development of the state and environmental considerations.

Few entities have any measure of control, over energy production

apparently, and this may be reflected in the desire, as it was because

it is a matter of great state-wide concern. In such cases a central
and cohesive authority for administration purposes cxists.

In the area of key activity many entities have substantial
involvement., This appears to stem from the fact that many key
activities are inferrelated, have substantial economic inpact

and effect extensive amount of resources, especially land.



As an activity has a greater aconomic impact, the more
centralized will be its authority and administration e. g. Public
Utilities.

It is our opininn that a Coastal Zone Management Program
would, to a great extent, require a reorganization and a change
in the powers and authorities granted to the entities presently
- having some measure of control over vital, unique, key

resource hazard and key activity areas. With the adoption

of a Coastal Zone Management Program, these entities would exercise
their authority in compliance with the plan as adopted for the

Lake Erie Shore Zone,

It is clear from this review of existing state legislation
that the 1egislature in recent years has addressed itself o the
complexity and interrelationship of the state's problems. This
has resulted in the enactment of statutes dealing in a broad and

| comprehensive fashion with areas of general concern and has
produced new state agencies with far ranging authority e. g.
Department of Tranzportation and E, P. A. and has required
existing agencies to broaden their approach e.g. Division of
Reclamation., This legislative trend appears to favor the com-
prehensive approach required of Ohio by the Coastal Zone

Management Act.
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CONCLUSIONS AND RECOMMENDATIONS

A. OVERVIEW OF COASTAL ZONE MANAGEMENT

Any plan for the management of the Ohio Lake Erie Shore Zone
must recognize the dual relationship that exists regarding activities
in the shore zone.

There are two distinct relationships which determine the kind
and quality of management which can realistically be achieved;

vertical relationships and horizontal relationships.

1. Vertical Relationships

Virtually any major decision relating to the development or
restoration of the Lake Erie Shore Zone is subject to either passive
or active review by governmental agencies in ascending order. Local
governments are called upon to deal with such matters in a number
of ways, but most commonly in such regulatory areas as zoning and
building permits and in providing utilities, streets and basic services,
Local governments and local districts also have a direct interest re-
lating to the positive and negative affects on their base of taxation,
and the general effect on the quality of community services they

provide.



County governments have essentially the same concerns as local
governments, but are viewed in a larger geographic context. In highly
urbanized counties, their role in land use planning and other such
regulatory areas is very small. In counties that are only nominally
urbanized, the county's role is more significant.

Regional concern with Lake Erie Shore Zone activities can in-
volve local and county governments, which are not directly affected,
through an assortment of regional agencies that are either concerned
with regional operations (e.g., public transit) or with regional planning
(e.g., NOACA). Another matter of regional concern is the limited
amount of state and federal resources which are available to a
region. The allocation of these resources within the region necessarily
has an effect on all entities within it.

The State of Ohio has a direct concern with shore zone activities
because of its mandate to preserve and protect Lake Erie and its shore
zone as an irreplaceable resource belonging to all the people of Ohio.
IPurther, it has a responsibility to promae those activities which are
beneficial to all citizens of the zone and the State. Lake Erie is an
economic resource as well as a natural resource and fosters key in-
dustrial and commercial activities that are integral to the fiscal well-

being of Ohio.

76



Also, under a variety of federal laws, the State is required to
assume a partnership role with the federal government in assuring
that certain federal requirements are met regarding activities in
the shore zone; e.g., air and water pollution.

Finally, federal government, especially in post World War II
years, has asserted its role over a number of activities fundamental
to the Lake Erie Shore Zone. Increasing federal intérvention has
been inspired by the realization that activities by Ohioans can have
a direct effect on citizens of neighboring states and the nation of
Canada.

Thus, any intelligent management approach to the Lake Erie
Shore Zone must clearly recognize that an extremely complex series
of intergovernmental relations are set in motion by significant shore
zone activities. The Lake Erie Shore Zone has perhaps the most
complex series of intergovernmental relationships in Ohio.

It is our belief that any effective management program for the
shore zone will require either a tremendously increased sharing of
powers among various layers of government or the assumption of
primary responsibility and authority for shore zone activities by a
single governmental level.

It is also clear that because of the vast array of governmental
entities concerned with shore zone decisions, a system combining
management by exception and management by objective will be required

in dealing with shore zone activities.
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For the purposes of this study, management by exception is defined
as a system in which the State of Ohio, as the primary manager of the
shore zone, establishes broad objectives and lays down criteria which,
if followed, will result in general objectives being achieved. Under
this system, units of government below the state level would be free
to perform their functions with a minimum of supervision by the State.
The State would exert an active management role oniy in those situations
where local and regional agencies deviate substantially from the standards
established by the State. State intervention thus would be the exception
rather than the rule.

Management by objective is defined as a system with more
intensive State involvement intended to be used in those situations where
any shore zone activity can have a major effect on unique and vital
areas. In the use of management by objective, the State itself would
provide day-to-day management consistent with a State established plan
intended to insure that specific goals and objectives are realized within

a fairly specific time frame.

2. Horizontal Relationships

While vertical coordination of governmental levels in the shore
zone presents a serious challenge, the horizonial relationship between

shore zone activities is perhaps even more difficult to coordinate.
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Within each layer of government exist agencies with basic
functional responsibilities which often results in competitive philoso-
phies between agencies at the same governmental level. An obvious example
is the philosophy of those concerned with transportation, regardless
of level of government, versus the philosophy of those concerned with
preservation of open space, regardless of level of government. Another
example is economic development interests versus environmental
protection interests.

These differences stem generally, although not always, from the

simaple fact that bordering the 265 miles of mainland coast line is an

exhaustable supply of land, and competition for the use of this re-

source is growing keener by the day.

These horizontal or functional relationships are sometimes further
complicated by differences between agencies in the same functional
areas at different levels. Thus, agencies with the same general goals
do not necessarily share a uniform approach to meeting these goals.

It is imperative that a uniform approach to activities in the
coastal zone be developed--based on law--and that such an approach
be evolved with maximum opportunity for impuat from all functional areas
at all levels.

With a uniform approach supported by a consensus of the user
groups--whether it be called a master plan or a general policy statement

or general criteria--it should be possible to implement a management
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program for the shore zone that can be administered in a timely,
efficient, and coherent manner.

In analyzing the horizontal relationships that must be dealt with
in any management program, we must again conclude that only a system
combining management by exception and management by objective is

workable.

B, OVERVIEW OF GOVERNMENTAL AUTHORITY

1. State of Ohio

A review of existing state legislation in Ohio finds that the state
government has broad authority to control many activities impacting
on the-shore zone of Lake Erie.

First, the State has absolute direct authority over the Lake and
is owner of the lake bed below its waters.

The only major dispute in this area revolves around the location
of the shoreline. The quastion exists of whether the shoreline is
established by low water datum or high water datum and whether it
includes an estuary or marsh.

The most recent legal activity relating to the location of the shore-

line-~-Rheinfrank v. State of Ohio-- indicates that the State is not the

owner of land below the surface of the water in an estuary, but rather

that the land is ovvnéd by the adjacent property owners. The State does,

however, have some control over waters in such situations.
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A further review of existing state authority shows that the state also
poss-esses broad authority to control many key resources and key
activities within the Shore Zone Planning Region. Among these are such
activities as energy production, transportation, water and air pollution
and resources such as wildlife and minerals.

Where the State appears to have little or no authority is in the
control of specific land uses within the shore zone, o-ther than through
the use of eminent domain or in cases where lands are already owned
by the state.

Land use controls are now exercised primarily by municipal
corporations, townships and other local entities without regard to state
statutes other than those statutes delagating such power. The only

xception to this pattern occurs in matters which are of state-wide
concern.

Any extension of the State's authority on matters of land use in
the shere zone will require a precise definition of the shore zone and
a set of standards or criteria relating to permissible uses and activities
in the zone. This is clearly the single most glaring gap in the state's

present authority and the one which is most difficult to remedy legally.

2. Local Government

While in the abstract the State of Ohio has broad power and authority
when compared to that of local government, as a practical matter, local

government has much greater influence over activities within the Shore Zone.
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This is especially true in matters of land use. Traditionally the power
to zone and control land use within the borders of each community was
granted exclusively to the governmental subdivision having jurisdiction
over that territory.

The degree of influence which the State and the Legislature have
over the local governmental unit depends upon where that unit acquired
its power and where it stands in horizontal relationsk;ip to the State of
Ohio.

The county is the largest governrﬁental unit but for the purposes
of zoning and land use regulation its powers are limited. Becauseit
is a wholly subordinate political subdivision of the State, the county
possesses only that authority which has been specifically delegated
to it. The Legislature has imposed a number of substantive zoning
restraints on counties (e.g., limiting the authority to zone only in un-
incorporated territory within the county, and has mandated that cartain
uses within the unincorporated territory may not be classified out of
existence).

The most powerful unit of local government is the municipal
corporation. DMunicipal corporations, under Article 138 Section 3 of
the Constitution of Ohio, may e);ercise all powers of local self-government.
Since zoning is classified as a power of local self-government, munici-

palities may substantively zone i.e. classify certain territory by con-
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sidering local health, safety and wellare factors. 'These decisions may
be generally made without regard for any legislative enactments or
provisions, unless a matter has been declared to be of state-wide
concern.

The existence or non-exigtence of a charter in a particular munici-
pality affects only the procedure for enacting substantive zoning regulation.
If a municipality has a charter which sets forth zoniﬁg procedures, the
municipality may follow those procedures and disregard the state
statutory procedures. If a municipal corporation has a charter which
does not contain a procedure for zoning or is exercising its powers in the
absence of a charter, state legislation setting forth the procedures to be
used in zoning certain parcels of property, must be followed.

The third governmental unit within Ohio is the township. A township
is a craature of statute and derives all its powers from the Legislature,
rather than from any constitutional grant; As a result, the township may
only exercise the zoning authority specifically given it by the Legislature.
The Legislature, if it chose, could take all zoning authority away from the
township and provide directly for zoning from a state board, commission or
agency. While this is not politically feasible the Legislature could terminate
township zoning authority.

Under the Lake Erie Shore Zone Management Program, the State
must be able to exercise some measure of confrol over local zoning classi~-

fications and decisions. This presents little problem as to counties and
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townships since the General Assembly has vested them with power subject
to certain limitations, and it can just as easily divest them of that power,
or place certain substantive limitations upon the exercise of their power.
Municipal corporgtions present a different problem. Since their zoning
authority is based upon constitutional enactment, the General Assembly
may not ordinarily impose restraints on the exercise of that authority.
For this reason, the study cansidered the viability and propriety of a
constitutional amendment either limiting the zoning powers of a municipal
corporation or creating an exception to their exercise. The time table
for enactment of a Shore Zone Management Program requires that
implementation take place in less than two years. The constitutional
amendment alternative was eliminated because of the difficulty of securing
passage of such an amendment within this ftwo year time span and the
probability of extreme opposition to such a scheme.

The only remaining alternative, which the study considered was a
legislative enactment based upon evidence of biological, economic,
geological, environmental, and ecological need; its goal being to preserve
and develop the natural resource, Lake Erie, and its shore zone for the
benefit and use of all of tﬁe people of the State of Chio. While any state
enactment setting forth substantive restrictions on local zoning power would
seemingly fly in the face of the powers of local self-government, this

study has determined that a properly drafted statute, supported by scientific
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and other evidence justifying imposition of restrictions on municipnl

zoning authority would be consistent with the doctrine of statewide concern.
Thus, the Ohio Legislature, under the doctrine of statewide concern may
enact laws to effectuate a unified and consistent policy to best protect the
interest of the people of the State. Thus, if the evidence shows that the
preservation, maintenance or development of land within the shore zoning

is essential to the State's recreational, environmental, or economic interests
and needs, it is a matter of state concern and any subsequent state enactment
will be valid. Under these circumstances state legislation will prevail over

local enactments.

C. GENERAL FINDINGS AND RECOMMENDATIONS

In examining the current legal and administrative arrangements which
impact on the Lake Erie Shore Zone, this stady attempted to piripo'mt major
inadequacies in the current management system and to suggest a new manage-
ment system to correct them. Further, the study attempted to analyze the
attitudes of citizens and public officials toward shore zone management in the
belief that no meaningful management system can be created or implemented

without support from a consensus of those affected by it.

1. MAJOR EXISTING INADEQUACIES

a. Lack of Definition

No level of government has clearly defined the physical boundaries
of the Lake Erie Shore Zone. The zone, therefore, is in the eyes of the

beholder. Since there is no agreed-upon definition of the zone, management
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is an impossibility. The major question is simply, '""Where is the

Shore Zone?"

b. Fragmentation of Authority

Authority over various activities in the shore zone is scattered
among all layers of government. Currently no level has been assigned
primary responsibility for controlling shore zone activities in a co-
herent fashion. Before any effective management program can be

undertaken, the question must be answered, "Who will manage?"

c. Lack of Goals and Objectives

Even with a precise shore zone definition and a clear legislative
mandate assigning responsibility, intelligent management of the shore
zone cannot take place until goals and objectives for the management
program have been formulated. Because the zone is an exhaustible
resource capable of meeting a variety of needs, it will always inspire
competition among diverse user groups; commercial, industrial, re-
creational, environmental, etc. Goals and objectives recognizing those
diverse interests--and supported by Ohioans generally and shore zone
residents specifically--are essential to any management plan. Thus

we must attempt to answer the question, "Why manage the Shore Zone?"
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d. Lack of a Uniform Land Use Plan

Agreement on general goals and objectives is not sufficient to
deal with the hard, day-to-day decisions which have to be made re-
garding land uses. Not only are there no uniform goals and objectives
underpinning all land use plans in the shore zone, in some areas there
are no land use plans at all. Even where plans exist, a lack of pro-
fessional planning expertise makes their implementation uneven. With-
out such plans setting forth generally agreed upon goals, land use de-
cisions will continue to be made both in the public and private sectors
based on narrow geographic and economic considerations. Without
agreement on what land uses are both permissible and desirable, no
management program can be effective. Thus, there is a need to re-

solve, '"What is to be managed?"

2. ATTITUDES

An effective Lake Erie Shore Zone management program will re-
quire an understanding and appreciation of the attitudes held by public
officials and citizens toward the shore zone. Among the most import-

ant of these are:

a. Lack of Perspective

A1l of the inadequacies cited above can be said to stem from a lack
of understanding of the unique and intrinsic value of Lake Erie to the

State of Ohio. Many Ohiocans and especially those residing in the Shore
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Zone have not been appreciative of these values. Exploitation and misuse
of Lake Erie and its adjacent land has only in recent ycars become a matter
of broad public concern and only then after doom-laden forecasts of the
Lake's future. The study found that many citizens and officials who live

in the shore zone and have authority over it have little concern for the
shore zone or the resource it represents. They seem to take Lake Erie
for granted and fail to recognize the opportunities which intelligent shore
zone use can provide. Educating the people of Ohio of the importance of

the shore zone and Lake Erie is a matter of highest priority.

b. Recognition of State Role

It is recognized by those currently involved in shore zone manage-
ment at the local level that the State of Ohio should assume a leadership
role in shore zone management activities. At the same time, local
officials clearly do not want to give up their voice in matters which

directly effect land use within their governmental boundaries.

c. Impact Recognition

The study found that many agencies do not recognize the signifi-
cance of the impact they have on the shore zone. There is a clear need
for key government officials to more fully understand the impact of their

day-to-day decisions on the kind and nature of shore zone activities.
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d., Citizen Involvement

A clear and important distinction exists between those persons who
live or own property in the shore zone and those who live outside the
shore zone, but take a recreational or environmental interest in it.

It is clearly easier for those citizens with no direct vested interest

in the shore zone to favor severe land use regulations. These differ-
ences are similar in many ways to those attitudes expressed in recent
years in the debate over strip mining control in Ohio, with citizens in
the coal-bearing regions less inclined to favor controls than residents

elsewhere.

D. SPECIFIC RECOMMENDATIONS

The following are specific recommendations for the implementation
of the IL.ake Erie Shore Zone Management Program. These recomrmen-
dations were formulated taking into account the requirements of the
Coastal Zone Management Act and weighing alternatives from the
standpoint of legality, political feasibility, efficiency, and potential

costs.

1. DEFINITION OF THE COASTAL ZONE

The establishment of precise boundaries for the Lake Erie Shore
Zone is critical. From the legal standpoint, the zone may extend only

so far as is reasonable and necessary o control those uses having a

direct and significant impact on coastal waters, and therefore may be

deemed matters of state-wide concern. The depth of the zone need not

be uniform from border to border as long as direct and significant impact
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can be demonstrated.

The zone should be gble to include fully, unique and vital areas which
may in some cases extend further inland than in other areas, e.g., wet
lands, estuaries and marsh lands.

Primary concerns in defining the shore zone were (a) making it large
enough to insure that management activities would be meaningful (b) making
it small enough to insure management would be possible and (c¢) making the
. definition as clear and reasonable and legally defensible as possible.

In studying the proper definition of the shore zone, a variety of alter-
natives were considered. They include:

(1) defining the entire nine-county Shore Zone Planning Region

as the shore zone, with each county being entirely included.
Analysis
Such a zone would appear to be too large and complex involving,
for example, the non-shore zone-related governments in the
urbanized counties, such as those in southern Cuyahoga County.
Under Regulation 923.11 of the Act, "The area must not be so
extensive that a fair application of the management program
becomes difficult or capricious.'
(2) defining the shore zone as that area including water sheds
for all streams flowing into Lake Erie in Ohio.

Analysis
Such a shore zone would be extremely large involving the
State in management activities several counties removed
from Lake Erie and would be legally indefensible. Such a
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zone would encompass territory having no direct and significant
impact on coastal waters. Thus, the scheme would resemble
a patch work quilt; some areas within this zone would require
state participation and other areas, because of the lack of
direct and significant impact on coastal waters would require
no state participation.
(3) defining the shore zone as an area extendirig inland the depth
of one township from the shore of Lake Erie.
Analysis
A shore zone so defined was seriously considered but eliminated
becéuse while such a boundary may be administratively conven -
ient it would only be acceptable if it approximated a boundary
developed according to what uses have a direct and significant
impact upon coastal waters. This definition would not approximate
the needs of the program, i.e. there might be areas having a
direct and significant impact upon coastal waters lying outside
of the one township boundary as contained in this definition.
(4) defining the shore zone as a éombinatiun of an area encompassing
the instantaneous peaks, estuaries and high water datum.
Analysis
This definition suffers from the standpoint of clarity. Further-
more, given the presen: confusion of the law as to the definition

of the boundaries of ' ake Erie, i.e. State of Ohio vs. Rheinfrank ,

such a definition ~.ight create a great amount of litigation.
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(5) defining the shore zone as an area ranging inland from the shoreline
as far as 10 miles.
This definition of the shore zone appears to be too large and would
require management over activities with little or no relationship
to the shore zone.
A number of variations of the above were also considered. Any
definition will require some degree of subjective judgment and will
have some imperfections. The definitions of the shore zone requires,
in our opinion, more extensive discussion. The recommendation
which follows is intended fo serve as a point of departure for that
discussion.

We recommend the following definition for the Lake Erie Shore Zone

Management Program:

The Lake Erie Shore Zone shall be an area which includes all of the
waters of Lake Erie within the State of Ohio and which ranges intand
from the high water datum of Lake Erie a distance of 1, 000 yards,
more or less. All resources and activities taking place in the afore-~
mentioned area should be subject to management by the State of
Ohio insofar as they have a direct and significant impact upon

coastal waters and include unique and vital areas of state-wide concern.

92



In addition the coastal zone heretofore defined, should be
expanded to include unique and vital areas adjacent to it
which are areas of state-wide concern.

The boundary definition as recommended is the best of the alter-
natives for the following reasons: The uniform one thousand yard boundary
would be satisfactory for the sake of administrative convenience. In
addition, almost any land use within the 1, 000 yard z‘one would appear
to have some direct and significant impact on coastal waters, and there -
fore, be a matter of state-wide concern. Furthermore, such a boundary
is legally defensible in that the necessary connection between regulation
and need for regulation could be drawn.

The entire area recommended for the shore zone would be
subject to minimal management by the State of Ohio. Those
areas added to the recommended zone and certain areas,
within the zone so designated, should be subject to optimal
management by the State of Ohio. Further explanation of
minimal and optimal management is provided later. It is
further suggested that the establishment of the inland boundary
for the shore zone use, should employ wherever possible
clearly understood and definable political boundaries or

physical elements.
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The study maintains that this definition is one which most satis-
factorily combines the necessary factérs of administrative convenience,
legal defensibility and positive effect i. e. the zone would be large enough
to insure that management activities would be meaningful yet small
enough to permit effective management.

Finally, it was deemed desirable to place as little burden as possible
upon the local governments within the shore zone. P;or this reason, a
narrowly defined shore zone with deviations only where necessary, will
require minimal state intervention into matters traditionally categorized
as local in nature.

2. ESTABLISHMENT OF CRITERIA AND PERMISSIBLE USES WITHIN
THE COASTAL ZONE

The Coastal Zone Management Act mandates that participating states
be able to manage their coastal or shore zones with one or a combination of
the following methods:

(1} State establishment of criteria and standards for local implemen-
tation, subject to administrative review and enforcement.

(2) Direct state land and water use planning and regulation.

(3) State administrative review for consistency with the program,
with power to approve or disapprove after public notice and hearings. The
Act calls for the State to define permissible land and water uses which have

a direct effect on coastal waters.
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Coastal waters, the Act says, are those within the territorial
jurisdiction of the United States consisting of the lake itself, its connecting
waters, harbors, roadsteads, and estuary-type areas snch as bays,
shallows, and marshes.

This study reviewed a number of methods which might be used
to determine permissible land and water uses in the Coastal Zone.

Among the alternatives considered were:

(1) Authorizing local government agencies to establish uses without

state involvement.

Analysis

This does not appear to comply with requirements of the Coastal

Zone Management Act. Regulation 923.12 requires that the

state develop and apply a procedure for defining permissible

land and water uses within the coastal zone which have a direct

and significant impact upon coastal waters. Generally local
governments have insufficient facilities and lack the expertise

to conduct the necessary inventory of natural resources and to
analyze the environmental impact of reasonable resource utilizations.

(2) Authorizing local government agencies to establish uses

consistent with criteria set by the State.

Analysis

This appears to be a viable alternative and a variation of it is

embodied in the recommendations which follow.
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(3) Authorizing regional planning agencies to establish uses
following state criteria.

Analysis
This was eliminated because no level of government, including
the agencies themselves, considers regional planning agencies
to be the proper vehicle for implementing a Shore Zone Man-
agement Program. Because of the remoténess of regional
planning agencies from the citizenry this alternative is now
considered politically feasible.

(4) Direct action by the State to establish uses without involvement
of locan government.

Analysis
This alternative was eliminated in recognition of the import-
ance of local governmental support in an effective management
program. Except in situations of local inaction or where unique
and vital areas are involved, local governments deserve the
opportunity to provide input.

{5) Establishment of uses by a special commission composed of
state, regional, and local officials and citizens.

Analysis
This appears to be a viable alternative and a variation of it is

embodied in our recommendation.
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It is our recommendation that a temporary commission be established

to include representatives of state departments, the legislature, and

local and regional entities.

The temporary commission, chaired by the directory of the Ohio
Department of Natural Resources, would be served by existing staff of the
Ohio Department of Natural Resources and such other staff as may be re-
guired of other departments.

The temporary commission would be charged with responsibility for
establishment of criteria to be followed in determining permissible land
uses in the shore zone. We believe that it is essential to establish uniform
criteria to be applied throughout the zone in order to achieve effective
management. Further said criteria should be based upon the State interest
in Lake Erie and its shore zone.

To this end, the temporary commission should prepare draft criteria
which it feels might apply to land use in the shore zone.

Such draft criteria should then be circulated to official and interested
citizens in the shore zone for their consideration and be publishad in news-
papers of general circglation throughout the zone,

Prior to the adoption of final criteria, the temporary commission
should conduct a series of public hearings (5 or more) in various areas of
the shore zone to give citizens an opportunity to comment on the criteria.

Written comments should also be encouraged.
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T'inal adoption of the criteria should be done under provisions of
the Administrative Procedures Act to give the criteria the full effect
of lawful regulations.

As part of its function, the temporary commission should be
responsible for an inventory and designation of areas of particular con-
cern within and adjacent to the shore zone, as required by the Act.

This should include:

(1) Areas of unique, fragile or vulnerable habitat.

(2) Areas of high natural productivity or essential habitat for
living resources.

(3) Areas of substantial recreational value.

(4) Areas where development and facilities are dependent upon
utilization of, or access to, coastal waters.

(5) Areas of unique ecologic or topographic significance to industrial
or commercial development.

(6) Areas of'urban concentration.

(7) Areas of significant hazards, if developed, from storms, slides
and floods.

(8) Areas needed to protect or replenish coastal lands.

Adequate consideration must also be given to the national interest
involved in the siting of facilities necessary to meet needs beyond those local

in purview.
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It is recommended that two categories be developed for application in

these areas included in the shore zone.

1. Areas of Minimal Management

This should include all areas within the coastal zone. Such areas
should be subject to the minimum regulation necessary to fulfill
the objectives of the Coastal Zone Act.

Analysis
In these areas the recommendations which follow provide for

direct local regulation consistent with State established criteria.

2. Areas of Optimal Management

This should include all areas within the coastal zone or adjacent
to it where intensive regulation is desirable because of unique
value.

Analysis
In these areas the recommendations which follow provide for

direct State regulation.

3. AUTHORITY AND PROCEDURE REQUIRED

It is recommended that the Ohio General Assembly enact '"The Lake
Erie Shore Zone Management Act."

The proposed legislation would create the temporary commission
referred to above and empower it to establish the required criteria and

designations recommended in this study.
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The legislation would also define the shore zone as herein recom-
mended. Further, the legislation would authorize the designation of
minimal management and optimal management areas as might be re-
quired in the future and provide a means to amend criteria as conditions
require.

"The Lake Frie Shore Zone Management Act' ‘should establish a
permanent mechanism to enforce the criteria recommended by the tem-
porary commission and procedures to be followed by state and local
éovernment to provide continuing management of activities with direct

and significant impact on coastal waters.

Establishment of a Permanent Commission

The Act should provide for establishment of a permanent commis-
sion to oversee management of the shore zone.
In considering what mechanism could best provide management of the
shore zone, a number of alternatives were considered. They included:
(1) Establishment of a new multi-purpose agency concerned with
land use in the shore zone.
Analysis
This would require substantial amendment to the existing Ohio
Code and necessitate the creation of an entirely new govern-
mental structure. For reasons of cost and feasibility, it was

eliminated.
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(2) Designation of an existing state agency to assume total re-
sponsibility for the shore zone.

Analysis
Because many state agencies now have some shore zone respon-
gibility, this recommendation would require stripping current
authority from many departments and would diminish expertise
available in specialized departments. For reasons of political
feasibility and efficiency, this alternative was eliminated.

(3) Creation of a semi-autonomous agency similar to the Ohio Turn-
pike Commission to manage the shore zone.

Analysis
This was eliminated for reasons of cost, efficiency and political
feasibility on essentially the same grounds as previously stated
for (1) and (2).

(4) Delegation of authority to regional agencies presently in existence.

Analysis
Regional agencies are on record as not favoring assumption of
responsibility for the management program. In addition, other
levels of government do not see regional agencies as viable
management agencies. Thus this alternative was eliminated.

(5) Creation of a Coastal Zone Agency with regional components.
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Analysis
Its major weakness's are its potential cost and political infeasi-
bility.

(6) Creation of a review-board type agency with full-time board
members.

Analysis
This alternative merits consideration although it would require

creation of a new governmental structure with attendant costs.

- From an efficiency standpoint, this alternative suffers by elimi-
nating the role of existing departments presently involved in shore
zone activities.

. (7 Deiegation of total authority to local governments.
Analysis
This alternative does not comply with requirements of the Coastal
Zone Management Act.
= (8) A miXture of direct local control and direct State control through
existing agencies.
Analysis
A variation of this alternative is reco:ﬁmended.
1t is recommended that there be created a Lake Erie Shore Zone
Management Commission composed as follows: The director of the Ohio
. Department of Natural Resources who shall serve as chairman, the director

of the Department of Economic and Community Development and the director
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of the Environmental Protection Agency, and four citizens who reside
in communities included, at least in part in the shore zone, two of whom
shall be appointed by the Governor, one of whom shall be appointed by
the Majority Leader of the Ohio Senate, and one of whom shall be appointed
by the Speaker of the Ohio House of Representatives. No more than four
of the members of the commission shall be of the same political party.
Staff for the Lake Erie Shore Zone Management Commission should
be provided by the Ohio Department of Natural Resources and such other
agencies as may be required.
Offices of the Shore Zone Management Commission should be cen-
trally located in an area as accessible as possible to the shore zone, and
the commission should seek to make its meeting accessible to citizens

with an interest in the shore zone.

Procedures for Shore Zone Management

It is the intent of these recommendations to suggest a system for
Lake Erie Shore Zone Management which permits local government to
retain the maximum degree of decision making.

However, it is important to note that surveys and interviews con-
ducted in the course of this study show that both local and regional officials
believe that the State of Ohio must take the lead role in Liake Erie Shore
Zone Management. They acknowledge that the State appears to be the only

level of government within Ohio which can look beyond local and regional
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corncerns,

It is recommended that the Lake Erie Shore Zone Management Act
require the adoption of master plans to govern land uses within the
designated shore zone.

The Act should provide that after state criteria have been adopted,
local governmen:t\(s\igg f.given up to one year to adopt master plans, or modify
existing plans, consistent with the criteria and permissible uses established
in the State regulatioﬁs for those areas of the shore zone designated as
areas of minimal management.

The Act should further authorize the Lake Erie Shore Zone Manage-
ment Commission to adopt, within one year and subject to the provisions
of the Administrative Procedures Act, master plans for those areas designated
as areas of optimal management. Such plans clearly must also be consistent
with the established criteria.

1t is recommended that local master plans be submitted to the Lake Erie
Shore Zone Management Commission for review. This will provide the
Commission with specific information regarding future input on the shore zone.

The recommendation for the adoption of master plans by both local and
state governments is made in the belief that master plans assist both public
and private sectors in dealing with specific land use decisions. Criteria alone
are subject to misinterpretation. Properly'de‘vised master plans and legally

adopted maps make clear to both present and potential land owners the
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1imitétions they may face regarding land use. Master plans also can
greatly assist public agencies in programs of land acquisition and in
the management of publicly-held land.
Three alternatives may be considered regarding state approval
of local plans. The Act might:
(1) Require direct approval by the Commission of each plan
submitted.
(2) Prdvide for automatic approval of each plan unless the
Commission specifically disapproves it within a specific
time period, perhaps 90 to 180 days.
(3) Provide for automatic approval, unless the Commission goes
into court to set aside the plan.
We are inclined to favor recommendation number two but believe
the matter needs further discussion.
In approving or disapproving any plan, the Commission could only
regulate those uses having a direct and significant impact on coastal waters,
If local government agencies fail to submit the required plan, the Shore
Zone Management Commission should be authorized to use direct state land
and water planning techniques and staff to establish a plan for the locality.
The management of such a state-established plan would be left to local
government; consistent with the overall management program.
In order to insure compliance with the approved plan, the Shore Zone

Management Commission should be given the power to file suit in the



Common Pleas Court if the plan is violated.

Any change in an aﬁproved plan should be required to be resubmitted
to the Commission for approval or disapproval in the same way as the
original plan. The Act msy provide that changes to permit certain uses--
for instance, construction of a single family home--be specifically ex-
empted from resubmission to the Commission.

Variances and non-conforming uses present particular problems that
require a somewhat different approach.

If a land owner or other interested party appeals to a local zoning
board of appeals for a variance involving a particular piece of property
within the shore zone, and said variance is approved by the local board
of zoning appeals, the Act should provide authority for the Commission to
appeal that decision into the Court of Common Pleas as an interested party
and provide for some automatic stay of issuance of a permit until running
of appeal time.

b This would require the zoning board of appeals of any given locality
to notify the State Commission of any variance which it grants.

The legislation should further provide that if a zoning board of appeals .
disapproves the request for a variance, and a land owner appeals that de-
cision to the Court of Common Pleas, the State Commission may intervene in
Court as an interested party, if the Commission determines that the decision

may have a direct and significant impact on coastal waters.
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These procedurcsvwould make maximum use of well established and
viable mechanisms without requiring creation of new procedures and
authorities.

With regard to non~conforming uses, the new legislation will en~
counter the same difficulties as any new zoning plan and determination of
what constitutes an already established non-conforming use will continue to
be a problem to be dealt with on an individual basis.

The Commission should also regulate policy between different depart-
ment or divisions of the state government who may have competing or con-
flicting interests within the shore zone.

The Commission will have to establish policy and permissible land
uses for state owned lands--both those which the state already owns and in
coordinating acquisition of new state lands. Particular emphasis must
be placed on the orderly development of the submerged lands of Lake Erie
in order to insure the fullest development consistent with other uses of the
area, 1l.e. recreational, industrial, etc. The Commission must further
be able to establish criteria and permissible uses for municipally-owned
lands in those areas and activities which constitute an area of statewide
concern.

In those areas properly designated as areas of optimal managemeant,
the Shore Zone Management Commission should be authorized to review

and approve or disapprove all changes in land use, all building permits,
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and all other activities having a direct effect on coastal waters. Such
review should be undertaken on an individual project basis. No agency
of lozal government should be permitted to issue permits without state
approval.

It should be stressed that this recommendation is made with the
view that the designation of optimal management areas would be a
selective tool used only in unique situations. At the same time, without
the possibility of such strict regulation, certain invaluable resources in
the shore zone will be lost forever.

The preceding recommendations are made because they combine
input from all levels of government and the people of Ohio. The special
temporary commission with its diverse membership would analyze the
scientific evidence for which it has expertise, draft criteria and submit
it to local government. Local officials with special knowledge of their
community would implement the criteria. Only their failure to participate
in the program would require the State to directly intervene and develop

the master plan for territory located within their communities.

4, FINANCING COASTAL ZONE MANAGEMENT ACTIVITIES

These recommendations are intended to provide effective management
of the Coastal Zone within reasonable fiscal parameters. The procedure
recommended would require a minimum of costly new governmental struc-
ture and would maximize use of existing structures at both State and local
levels.
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However, it is obvious that an effective program of Coastal Zone
Management will require additional expenditure of tax dollars by both the
State of Ohio and local and regional agencies within the shore zone. This
study did not attempt to provide a detailed analysis of costs likely to be
incurred and such costs will depend upon the precise management prozram
adopted.

It is clear that start-up costs will be significant, especially as they
relate to the preparation of master plans in the shore zone by local and
state governments. The activities of the Temporary Commission will also
require funding.

Finally, the need to provide staff for the Coastal Zone Commission
and/or State agencies serving the Commission, will require an appropriation of
additional funds by the Ohio General Assembly. While some of the needs of
the Commission can be met by existing State agency staffs, the Commission's
work load will be such that no State department should be expected to assume
it without an additional appropriation for that purpose. The study recom-
mends that, in additional to funding shore zone activities of State agencies,
that the Ohio General Assembly appropriate funds to provide for 100%
planning grants to agencies charged with the responsibility for master
planning in the shore zone.

The cost of processing of variance and other similar requests could
be offset by fees charged for their processing. Such fees should be mini-

mal.
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The costs likely to be incurred in the conduct of an effective
Coastal Zone Management Program will likely be returned muny times
over as a result of the more economical and intelligent use of the shore
zone of Lake Erie and should eventually result in reducing the financial burden
on the public sector currently incurred as a result of lack of planning.
From the standpoint of cost effectiveness, a proper_ly conducted Lake Erie
Shore Zone Management Program should be a bargain for Ohio.

5. RECOMMENDATIONS FOR FOSTERING POSITIVE SHORE ZONE
ACTIVITY

During the course of this study, it became obvious that a wide range
of legal and administrative tools are needed to deal with the complexities
of the Lake Erie Shore Zone.

The management mechanism proposed earlier must be accompanied
by a program which provides positive incentives to foster desirable shore
zone activity.

It should be emphasized that shore zone management must not be
solely a program of preservation of the status quo in the zone.

While negative development must be discouraged, positive develop-
ment must be equally en‘couraged. This.positive development might in-
clude activities as diverse as improved recreational facilities, marine-

related research centers, and many others.
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The study recommends that further study and consideration be

given to positive approaches and especially to the following:

(1)

(2)

(4)

(5)

(6)

(7

(8)

(9)

Increased allocations of Federal pass~through funds by the

State to finance activities, especially land acquisition and

capital improvements in the Lake Erie Shore Zone.

Increased allocations of State mmies, especially capital im-
provements funds, to finance beneficial shore zone improve-
ments.

A marching grant program with local governments to help
finance local projects beneficial to the shore zone.

A program of state tax incentives to encourage desirable
development in the shore zone and encourage the relocation of
undesirable activities.

A State program to acquire, hold, and lease land in the shore
zone to insure continuation of beneficial uses.

State~financed relocation for those individuals or firms currently
having non-beneficial uses, and who are desirous of relocating.
Increased efforts to open to public access lands now held by
Federal, State, and local government.

Increased supply of publicly-owned land through negotiated trades
of outside the zone.

Rate incentives for utilities to undertake placement of lines under-

ground.
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(10) Special focus by the Department of Economic and Community
Development on development activities in the shore zone.

(11) Establishment of a special seminar program involving both
State and local administrators with mutual concern in shore

zone managemendt.
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Coastal Zone Management Act
of 1972 and Regulations



An Act

To ertadlish a vational policy and develop n national progran for the munage
ment, Leneticiul use, protection, and development of the land aud water
resonrces of the Nation's cuastal zones, and for other purposes.

Be it enacted by the Senate and Honse of Representatives of the
United States of America in Congress assembled, Uhat the Act entitled
“An Act to provide for n comprebensive, long-rangre, and coordinated
national program in marine science, to establish a National Council on
Marine Kesources and KEngineering Developient, and a Commission
on Murime Science, Engineering and Kesources, and for other pur-
po3es”, approved June 17, 1966 (30 Stat, 203), as amended (33 17.5.C.
11001124}, is further ainended by adding at the end thereof the fol-

ving new title:

TITLE HI—-MANAGEMENT OF THE COASTAL ZOXNE
v BHOWT TIVLE
Sec. 301, This title may be cited as the “Constal Zone Management
Act of 19727,
CONGRESSIONAL FINDINGS

Sec. 2. The Coneress finds that—

‘ {2) There is 2 pational interest in the effective mana~ement, bene-

ficial use, protection, and development of the coustal zone;

(b} The constul zone 1< rich 1n a variety of natural, commercial. rec-
reational. tudnstrial and esthetic resonrees of nmedinte nnd potential
value to the prisent and futwre well-being of the Nation:

(c) The mereasing and competing demands upon the lands and
waters of our coastel zone occasioned by population erowth and eco-
nomic development. includine requirements for mdustey, commerce.
residential development, recreatinn, extriaction of mineral resonrves
und fossil fuels, trunsportation and navization, waste disposal, and har.
vesting of fish, sheiltish, and other living pmrine wvsonrces. have
resulted 1n the loss of living mavine resources, wildhife. nutrient-rich
areas, pernunent and adverse changes to ecologieal systems, decreasing
open space for pnubilic use. and shoreiine erosion:

(d) The coastal zone, and the fish, shellfish, other living marine

wsfesources, snd wildlife therein, nre ecologically fragile and conse-
quently extremely vulnerble to destruction by man's elterntions:

(e) Important ecological, cultural, historie, and esthetic values in
the cousl:\\ zoue wliich are essential to the well-being of nli citizens are
being irretrievably dumaged or lost:

(f) Spevial natueal and seente characteristics nre hetng damaged by
ill-planied development that threatens these values;

g} In hizht of competing demands and the wrgent need to protect
and to give igh priosty to natural systems in the coastal zone, pres-
ent state and local iustitutionat arrangements for planning and regu-
lating land and water uses in sueh arens are inudequate : and

(h) The Key to more etfective profection and use of the Innd and
water resources of the coastal zone 1= to encournge the states to exercise
their full authority aver the lands and witers in the eoastal zone by
asststing the states, in cooperation with Feder! and local povermments
and othier vitally affected interests, in developing land and water use
programs for the coastal zone, including unificd policies. criteria,
standards, methods, and proeesses for dealing with land and water
use decisions of more than {ocal signiticance.

DECLARATION OF POLICY

Sec. 303. The Congress finds and declares that it is the national

policy (a) to preserve, protect. develop, mnd where possible, to restore -

or enhanwx, the n~ources of the Nation's coastal zone for this and
succeeding menerations, (b) to snconrace and assist the stites toexercise
eflectively their recponsibalities in the eoastal zone throngh the devel-
opment and inplementation of manageent progmms to uchieve wise
uso of the land and water resources of the cosstal zone givine full
consideration ta ecologicnl, cultursl, historie, and esthetic values as
well 23 to needs for ceconumic development, (¢) for all Federal agencivs
engaged in progrums aifecting the coastal zone to cooperate and par-

COASTAL ZONE MANAGEMENT ACT OF 1972 =

. . (PL 92-583; signed by the President October 27. 1972) R
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ticipate with state and local governments and recional arenci>s in
effectuating the purposes of this title, and (d) to cncourage the par-
ticipation of the public. af Federzl, state, and local governiments and
of regional srencres 1 the development of coustal zore management
programs. With respect to implementation of such manacunene pro-
grams, it 15 the natienal policy to encouceie cooperation amony the
various state and regional ageneies including establishment of intec-
state and regional agrecments, cooperntive procedures, and joint action
particularly regurding envivonniental probiems.

DEFINTTIONS e

Sre. 204 For the purposes of this title—

(2) “Constal zone" means the constal waters (includiang the lands
therein and therennder) and the adjacent shorelunds (including the
waters therein and thereonder), strongly inflnenced by each other and
in proximity to the shorelines of the several coastal states, and includes -
transitionad and ntertidul areas, salt mavshes, wetiands, 2nd beaches
The zone extends, in Great Takes witers, to the intecnaticuai bound-
ary between the United States and Uanadu and, in other areas, scawned
to the outer limit of the United States tecrrtorial sea. The zone extends
mnland from the shervelines only o the extent siecessary tu conted
shorelands, the uses of which have a direct and sicnificant impact on
the coastal waters. Fxcluded from the coastal zone are lanids the use
of which is by law subiect solely to the discretion of or which is held in
trust by the Federal (rovernment. its vilicers or agents,

{b) “Constal waters’” means (1) in the Great Lakes area, the waters
within the territorial jurisdiction of the United Ntates consisting of
the Great Lakes, their connecting waters, herbors, voadsteads. and
estuary-type areas such as bavs, shallows, and marshbes and (2) 1n
other areas, those waters, adjacent to the shorelines, which contain 2
measuralie quantity or percentage of sea water, includine, but not
limited to, sounls, bays, luzoons, bayous, Ponds. and estuaries,

{c) “Coastal state” means = state of the United Stutes in, or bor-
dering on, the Atlantic, Pacific, or Arrtic Ocean, the Gult of Mexico,
Long Island Sound. or one or mnre of the Great T.akes. For the pur-

0s28 of this title, the term also includes Puerto Rico, th» Virgin

slands, Guam, and American Samona. °

{d) “Estuary” means that pact of a viver or stream or other body
of water having ununpaiced connection with tha open sea, where the
sea water is meusnrably difuted with fresh water derived from lund
drainage. The term tncludes estuarv-type arsns of the Great [akes.

{e) “Estuarins sanctuary™ menns a research area which muy includs
any part or all of an estuary, adjuining transitional aveas, and adja-
cent uplands, constituting to the extent feasible a natural unit. set
aside to provide scientists and students the opportunity to examnine
over a period of time the ecological telationships within the area.

(£) ~Secrvetary™ means the Secretary of Conmerce.

{z) “Management progean inclules, but is not Jimired to. a com-
prehensive stutemeni i words, maps, tHustrations, vr otlier inediu of
communication, prepared and adopred by the state inaccordance with
the provisions of this title, setting forth objectives, policies. and stand-
ards to guide public and private uses of lands and waters in the enastal
zone,

(1) #*Water use™ menns activities which are conducted in ar on the
water; but idoes not thean or inclhude the establisivuent of any woter
quality standard or eriterin or the repulation of the discharire or cunoff
of water pollutants exeept the stawdards, criterin, ar regulations swhieh
are incorporated in nny program as requirad by the provisions of
section 307(f).

{i) “Land use™ means activities which are conducted in or on the
shorelands within the coastal zone, subject to the requirenicnis out~
fined in section 307 (g). - .

. Lo .. . T ey

MANIMEMENT PROGRAM DEVEIOPMENT GRANTR

Sec. 305. (a) The Sccrvtary is authorized to minke annnal rontsto .

any coastal state for the purpose of assisting in the develarnnent of u
thaaggement program for the land and water resources of its coastnal
zone, - o
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FEDERAL LAWS

(b} Suclimanagrenent progsram shall inchade s

(1) anadentilication of the bonndaries of the coastal zone sub-
jeet tothe manasement progean;

(23w detmition of what shall constitute permissible land and
water wses within the coastal zone which have a divect and sienifi-
enntaspaet o the coastal waters;

(3) an mmventory and designation of areas of particuine con-
evin within the constal zone:

(1) anadentication of the means by whiach the state proposes
1o exett control over the band and water uses peferred to i para-
seaph (23 of thus subsection, wnclnding a hsting of relvant con-

stitutional provsions, legislative enactments, regulations, and

Judicad decivions:

(3) broad enndelines on priority of wses in p:\l'tirnlzlr arens,
trediedine \l»x':‘lﬂv.l”_\' those uses of lowest pl‘lnl‘l!_\':

(6) a deserption of o organizationad structure proposed ta
unpleent the manacerent pracram, mcladineg the responsaibili-
ties and intereelation-hips of locall aveawide, state, regional, and
inferstate acencnes i the management process. '

(e} The eranes slall not exceed 6623 per centum of the costs of the
proceam inany one vear and no state shall be eliaible to receive more
than three annual ceants purenant to this section, Federal funds
recetved from other sources shall not Le nzed tomateh sneh crants. In
order to qual {y for rrants under this section. tie ~state mus~t reasonably
demonstrate to the sanisfaction of the Seeretary that such grants will
be ysed o develnp a manacement program consistent with the regnire-
ments ~et forth i section 506 of this title. A frer making the tatial
srant fooaconstal state, no subsequent geant shait be made under thes
etion niness the Seveetary dindds that the stare s satisfactoridy devel-
oping suel namnagenent progran.,

(Y Upon completion of the development of the stare’s nnacvinent

progesns, tne state shall <obmit such progrim to the Seerctary for
review wud approval pursnant to the provizions of sterion 30w of this
title, or suel other actinn as he deems neces~arv, On tinal approval of
surh procran by thie Secretary, the state’s ehunbibity for rurther orants
under tus section shall temonate, and tie state shall be ehgible for
crants nnder section 3ot of this nitle.
T (e} Grints under this section shall be alloeated to the states based
on riles and recnlations promulgated by the Secretary: fProvided,
horeecer. Tiat o nanasenient progrant developriuent grant under this
section shail be noude th excess of 10 pee centuin nor less than 1 per
centum of the total amount appropriated to carry ont the purposes of
this section,

{f) Grants oc portions thereof not obligated by a stare during the
fixeal vear for winel they were fivst autharized to be oblicated by the
stute. or dnring the fizeal yvear immedntely followmg, shall revert to
the Seervtary, soed shiadi be added by him to the funds available for
grants ueler this section.

() With the approval of the Secretary. the stute may allocate to a
Tocat governnuent, to an areawide agency desienated under section 204
of the Deronstration Cities and Metropolitan Development Act of
1965, to a reconal aveney. or to an interstate zeency, a portion of the
arant under this section, for the purpose of carvying out the provi-
stons of this section.

(h) The authority te make rrants under this section shall expire on
June 30, 1977,

ADMINISTRATIVE GRANTS

Sy 306, (a) The Secretary is anthorized toanake annual grants to
any coastal aite for pot more than 6625 per centum of the costs of
admunisteriioe the state’s manngrement program, if he approves such
program i acenrdance withe subsection (¢} hereof. Federnl funds
reened from other sourees shiall not be used to pay the state’s share
of cvsts. :

(b Such rrauts shall be atlocated to the states with approved pro-
grams basd on miles wnd reeidations promulzated by the Seeretary
uhich shuali take into acconnt the extent aml nature of the shoreline
and area covered by the plan, popalation of the area, and other rele-
vant factors: LProvided. howers e That no annual admimsteative grant
under this section shall be maude inexcess of 10 per centum nor less than
1 per eentum of the total amount appropriated to carry out the pur-
poses of this section

() Priorto seanting approval of a management program sulanitted
by a coustal state, the Seeretary =hall find that:

(1) Thestate has developed and adopted a sy eement progeam for
its coa~ial zone in accordance with rules and reculntions promuliated
by the Seervtary, after notiee. and with the opportuwnty of fll paotici-
paution by rdevant Feleral agenetes, state azencres, focid grovernments,
repiopal ormzations, port anthorities, and other interested parties,
public und private, which is adequate to earry ont the purposes of this
title and is consistent with the policy declanvd in section 303 of this
title,

(2) The state haas:

(A coordmated s proream with loeal, areawide, and inter-
state plans applicable to avens within the coastal zone existing on
January 1 o} the vear in which the state’ manrzement provoun
i3 submitted to the.Secretary, which plans have been developed

by local povernment an areawide ageney desienated pumsiant to
regulations estabhshed under section 204 of the Demonstration
Cities and Metropohitun Development Act of 19€6) a regional
ngency, or gn interstate aeney und

(B} estublished an ettective inechanism for eontinuings con-
sult:atron and contdmation botseen the mamaement ageney desie-
mated pursuant to paracraph 13) of this subsection wned with loeal
governments, anterstute arvnetes, regional azenvies, wend eaw ide
nencres withn the coastal zone 1o assute the full patieipetion
of such local sovernments and agencies in carcying aut the pur-
poses of thus title.

{3) The state has Leld publie heatings in the development of the
manarement progean,

() The neiegement progrion amd any changes thercto have been
reviewed nnd approved by the Governor,

th) The Cavernor of the state has desienated o single agzency to
reeeive and administer the geants for iuplementing the maagement
progruom required under parneraph (11 of this sabeection.

(1) The state is arganized to implement the nanagzement program
reqiured under parageaph (13 of this subsection. i

(V) The state has the anthorities necessary to implement the pro-
gram, including the aurhority required under subscction (d) of this
section,

(8) The manarenment program provides for adequate consideration
of the national mterest mvelved in the siting of facilitios necessary
to et requirements whicl ave other than locad i nature, )

() The management procrm makes provision for procedures
whereby specific arens may be desiznated for the purpose of preserv-
g or restoring them for their conservation, recivational, ecological,
or esthetic values. .

(d) Prior to granting approval of the munagement program, the
Secretury shall tiznd that the =tate acting throusd its chasen awrency or
agencies, including local covernments, areawide arencies desizmated
under section 207 of the Demonstration Cities and Metropolitan
Develupment Aet of Honis, rerional agencies, or interiate acencies. has
anthority for the numerement of the constal zone in acconlance with
the management prozizun, Sucl authority shall inchide power—

(1} to ndimmister land and water use recmilations, control devel-
opment in order to ensure comphanee with the manazement pro-
gram, and to resolve contiivts mnony competing uses: and

() to acquiy fee sunpie and less than fee siimple interests in
Faneds, waters, und other property throueh condenination or other
means when necessary 1o aclieve conformance with the manage-
ment pporram,

(e) Prior to granting appeoval. the Secretary shall also find that
tha program provides:

{1} for any one or a combination of the following rrenerul teeh-
niques for control of land and water nses within the constal zone:

(-\) State establishment of criteria and staudards for local
impdementation. subject to administrative review and enforce-
ment of compliance :

_{(B) Direct state land and water use planning and regula-
tion: or

(C) State administrative resiew for consisency with the
nunagement program of all development plans, pmjuwcts, or
land and water use reculations, including exceptions and
variances thereto, proposeid by uny state or local authority or
private developer, with power to approve or disapprove after
public notice und an opportunity for hearings.

(2) for a method of assuring that local land und water use
regulations within the coustad zone do not univasonably restrict
or exclude land and water uses of regional benebit,

(f) With the approval of the Secretary, n state may allorats to a
local govermment, an arveawide azreney desigmated wnder section 204
of the Demonstration Cities amd Metropoistan Developinent Act of
1066, » regrional ageney. or asc lersiate ageney. o portion of the siunt
under this section for the purpose of careyinge ont the provisious of this
sectron: Lroeided, That suele allocation shall not relieve the state of
the responaibility for ensurnge that any funds so 2 loeated wee applied
i furtheranee of such state’s approvial nmnasenient progranu

() The state shall be authorized to winend the management pro-
zrun. The moditication shall be in accordance with the procedures
required under subsection te) of this seetion, Any amendinent or
munlttication of the progran omst be appreosed by the Secretary before
nddittonal wdininistrative grants are made to the state under the pro-
srun as amemded.

(1) At the diseretion of the stute wid with the approval of the
Secretary, o pnmgenient progeam bay be developad andd adopted in
serments so that mnediate sttention ay be devoted to thoe aress
within the coustad zone which most uesently need management pro-
prwns: rovided, That the state adequaieiy provides for the ultinimie
covrduation of the various sernents of the s narenient program into
u single wnihied progemin and that the unitiel program will be con-
pheted as soon ws a3 teasonably peacticable,
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INTYRAGENCY COORDINATION ANU COUTEHATION

Sre. ovt. (n) Liv carrying ont his fanctions nnd n'S[)()l\ti.lll.llilil'S
under this title, the Secretury shadb consnle wirhy, coopernte with, mlu(l,
to the muaximttine extent practicnble, coardinato his activities with
other interested Federul weeneies,

{b) The Seeretary shall not approve the manngement program sub-
mitted by a state puesiant to section 506 unless the views of Frderal
ngvneies prnetpadly wifected by sueh progmm have been adequately
considered. In caso of werious disugreement Ietween any }‘&:tl\fr;ll
reney and the state i the developmient of the program the Secre-
tary. in cooperation with the Exeeuttve OQiliee of the President, shall
seek to ediate the ditferences, ) ) o

()t Eael Fedeml ageney condneting or supperting uetivities
directly affeeting the constel zoue =holl comluet or support these
activities in n manner whicl s to the maximum extent practicalle,
consistent with npproved state MBI IEnt prosoims,

(2y Any Fedemt ageney which =hall undertake any development
project in the coastal zone of a state shull insure that the project is,
to the maxinim extent practicable, consistent with approved state
mansgrment programas. . .

(3) After fnal approval by the Seeretary of a state’s management
progom, any upphennt for a requived Federal license or permit to
conduet an activity atfecting hind or water uses in the coastal zone of
that state shall provide in the application to the licensing or permit-
ting nygency a certifiention that the proposed activity complies with
the state’s approved progeum amnd that such activity will be eonducted
in & maaner consistent with the program. At the sume time, the appli-
-t shall furmish to the stute or its designnted ryenev a copy of

s certitication, with all necessary information and data. Each coastal
smgdite shall establish procedures for publie notice in the crse of all such
certifications and, to the extent it deems appropriate, proceduces for
public hearings in connection therewith. At the earliest practicuble
titne, thw state or its designated agency shall notify the Federal ageney
concernvd that the stute concurs with or objects to the applicant's
certification. If the state or its desionated ageney fails to furnish the
required nofificetion within six thonths after receipt of its copy of the
spplicant’s cort licution, the stite’s concurrence with the certification
shail be conclizively presuned. No license or permut shall be granted
by the Feloml azeniey unril the state or its destmated ageney has con-

. carred with the applicant’s certitication or until, by the state’s failure

to act, the conciirrence is conclusively presumed, unless the Secretary,
on his own jimtiative ot upon nppeal by the applicant, finds. efter pro-
viding & reasonabile opportunity for detniled comments from the Fed-
eral azeney involved andd from the state. that the activity is consistent
with the objectives of this title or is otherwise necessacy in the interest
of nntional security.

(d} State end local zovernments submitting applications for Fed-
eral assistance under other Federl programs atfecting the coastal zone
shall indicate the views of the appropriate state or local agency as to

the relationship of such activities to the approved manasement pro--

gram for the coustal zone. Such applications shall be submitted and
coordivated in accordance with the provisions of title IV of the Inter-
overnmental Coordinatinn Act of 1963 (82 Stat. 1093). Federal agen-
tes shall not approve proposeld projects that are Pronsistent with a
coastal stute’s management program, escept upon a finding by the
Seceetury that such peoject is consistent with the purposes of thistitle
ot necessary in the juterest of national security.

(e} Nothing in this title shall be construed— .

(1) to duminish either IMederal or stats jurisdiction, responsi-
bility, or rizlits in the ticld of planning. development, or control
of water resources, submerged faneds, or navigable waters; nor to
displace, supersede, limit, or wodify uny inferstate compuct or the
junisliction or responsibility of any legally established joint or
commcn arency of twwo or mare states or of two or more states and
the Federal Government; nor to hinit the authority of Congress
to authorize and fund projects;

(2) as supersedine, modifvine, or repealing existing laws appli-
cabl> to the various Federal wencivs: nor to atlect the jurisdiction,

owers, or prerocatives of the International Joint Commission,

Jnited States and Canada, the Permanent BEugineering Bourd,
end the United States operating entity or entitivs establishied pur-
suant to the Colinnbia Kiver Basin Treaty, sivaed at Washington,
Junuacy 17, 1961, or the International Boundarey and Water Cone-
mission, United States and Mexico.

(£) Notwithstandine any other provision of this title. nothine in this
title shall ia any way wileet any requirement (1) established by the
Federal Wauter Pollution Control Act, as emended, or the Clean Air
Act, s amended. or (2} established by the Federal Government or by
any stute or {ocal government pursuant to such \ets. Such require-
ments shall be incorporuted snoany progran developed pursunnt to
this titls and shall be the water poliution control and are poliution
control requirements upplicable to such progeain.

(g) When any state’s constal zone management progream, submiteed
fO_r approval or pruposed for mmditication pursuant to section S04 of
thls. title, includes mjuiremcnta as to shorelunds wineh nlso would be
8ubject to any Federnlly supported national lund use program which

may ba hereafler snacted, the Secretnry, prior th approving such pro~
sramcstudtobtain the concurtener of the Receetary of the Interior, or
such other Federal official as way bo desiznated to adiminister the
natwnal lnnd we progeam, with respect to that portion of the cunstal
zone management progmm aflvcting such inlnnd} areas.

PURLIC HEARINGS

Sees 3080 Al poblic heartngs required under this titls must ba
annoinced at least thirty days prior to the hearing date, At the time
of the aunouncewent, all avency materials pertinent to the hearinmy,
including dovuments, studies, and other data, must Iw made aviiaible
to the public fur review anil stndy. As sinilar matenals are subses
auently develnped, they shall he made avnilable tn the public as they
become available to the agency.

RYVIEW OF PERFORM ANCE

Sre. 309. (n) The Secretary shall conduct a continuine review of
the nunagement programs of the coastal states and of the performunce
of each state.

(b} The Secretary shalt have the authority to terninate any financial
assistance extended under section S0 and to withidaw anv nnexpended
portion of such assistance if (1) he dotermines that the stata is failing
to adhere to and is not justitied in deviating from the prograim
approved by the Secretary; and (2) the state has been given notice
of the propoesad termination end withdrawal and given an o portunity
to present evidence of adherence or justificatinn for uﬂter'mp; its
program, )

RECORCS -

Src. 310, {n) Each ncipient of o siant under this title shall lee
such records ns the Secretary shall preseribe. ineludine recoris which
fully disclose tire amonnt and disposition of the funds received umler
the ginnt. the total cost of the project or undertaking suppiied by
other sources, and such other records as will facilitate an edective
audiz.

(b} The Sccretary and the Cemptroller Generai of the U nited
States, or any of thetr duly anthnrized representatives, shall have
access for the purpose of audit nind examination ta any hooks, docu-
meats, papers, and reeords of the recipient-of the grant that are perti-
nent to the determination that funds granted nre nsed in accordance
with thistitle,

ADVISORY CO3MITTEE

Sec. 311 (a) The Serretary is nuthorized and duected to establish
a Coastal Zone Managenment Advisocy Committee to advise, eonsult
with, and nke recommendationsto the Secretary on mattors of policy
voncerning the coastal zone. Such commitree shall be coriposed of not
mare than fifteen persons designated by the Secretary and shall per-
forin such functions and operate in such a wanner as the Sceretary
may divect. The Secretary shall tnsire that the commirfee member-
ship as n group pessesses a broad vinnre of experience and knowledwe
relating to problems invelving manasement, vse, conservation, pro-
tection, and development of coastil zone resonrces,

(b} Members of the conunitter who are not vecular full-time
employvees of the United States, while serving on the business of the
conimittee, inclunding traveltime, wmay receive compensation no rates
not exceeding $100 per diem; and while so serving away from their
homes or regrular places of business may Le allowed travel expenses,
including per diemn in liew of subsistence, as authotized by section
3703 of title 5, United States Code, for individuals in the Govern-
ment service employed intermitteutly.

ESTTARINE BANCTUARIES

Sec. 312, The Secretary. in acrordance with rules and resulations
promulyated by Lim, is uuthorized to inake availuble to a cou~tal stata
grants of up to S0 per centum of the coxts of acquisition, development,
and operation of estuarine sanctaarivs for the purposa of creating
natural field laboratories to gather data and nake studies of the
natural and human processes occurring within the estuartes of the
coustal zone, The Federl share of the cost for ench such sanctuary
shall not exceed 32000000, No Federal funds received pursuant to
section 305 or section 306 shall be used for the purpese of this section.

ANNUAL REPORT

Sec. 313, () The Seeretary shall prepare and submit to the Presi.
dent for trunsinittal to the Coneiss not luter than Novemier 1 of ench
yeara report on the ndministmtion of tius title for the precedine fiscal
year. The report shalt include but. not be restricted to (1) an identiti-
cation of the state proemuns approved pursnant to this titdde during
tho preceding Fedem fiseal year and a deseeiption of those proomms;
(2) & histiner of the atates partictpating in the provisions of tins title
and a desersption of the statos of cach state’s proseins and its acenm-
phishments duving the preceding Federal fiscal year; (3) an itemiza-
tion of tho alivation of funds to the various coustal stntes and &
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breakdown of the innjor projects amd arens on which these funds wera
expended: (1) anpdentiication of any state proceoms which have been
rovienvd nnd disipproved or with vespeet to which grants have been
termninated umler thas tithe) and a stateinent of the srasons {or such
pction; (o) & bt of wdl wetivities and projeets whiel, pursuant to
the ]»mvisions of subs~cction (0} or sulsection () of seetion 307, are
not consistent with wn spphiceable approved stute manazement pro-
gentin: {6) o summary of the rexulations tsned by the Seerctary or in
effect durvinge the preceding Federal fiveal yenr: (7) a sumniary of 8
coordinated national stratezy and program for the Nations coastal
zone mcluding: wentiti-ation and deccnssion of Fedeml, remional| state,
and local responsibilins and funetions therein: (8) a swmary of
outstanding problems arising 1 the admimstration of this title in
order of priority: and (V) such othwer informution as may be appro-
printe.

(b} The report required by subsection (a) shall contain such recom-
mendations for additional terisiation as the Secretary deems necessary
to achieve the nbjectives of thus title and enhance its effcctive operution.

RLUTES AND REGULATIONS

Szc. 314, The Secretary shall develop and promulgate, pursuant
to scction 533 of title 5, United States Code, after notice and oppor-
tanity for full participation by relevant Federal agencies, state

ageneies, local poverments, recional argnnizations, port anthorities,
and ether interested] partios, both public ol private, sueh nules and
remilations as muy be necessary to earty out the provisions of this
title.

ATTHOHIZATION OF ATUTROTRLATIONS

Sec. 315, (&) Therearcautherized to be appropriated—

(1) the sum of S0.0004m for the fisral year ending June 30,
1973, and for each of the fiscnl years 1974 throush 1977 for grants
under section 305, to remain available until expeuded ; ’

(2} such sums, ant to exceed R0MU0.Lw, for the fiscal year
ending June 50, 1974, and for cacli of the tiscal ¥ears 1975 throueh
1977, as may be necessary, for grants under section 306 to remain
available until expended ; and
. {3) such sums, not to exceed 36,000,000 for the fiscal vear end-
ing June 30, 1074, as may be necessary, for grants under section
312, to remain avulable until expended.

(b) There are also authorized to be appropriated such sums, not to
exceed $3.000,000, for tiscal vear 1973 and faor each of the four succced-
ing fiscal years, a3 may be necessary for adminisrative expenses
mcident to the ndministration of this title.
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Titlie 15—Commercs and Foreign Trade

CHAPTER 1X-—NAT{ONAL OCEANIC AND
ATMOSPHERIC AUMIMISTRATION

PART 923-COASTAL ZONE MANAGE-
S*Ta?ENT PROGRAM APPROVAL REGULA-
IONS

The Natlonal Oceanic and Atmospheric
Administration (NOAA) on August 21,
1974, proposed guidelines (originally
published as 15 CFR Part 923), pursuant
to the Coastal Zone Management Act of
10672 (Pub. L. 92-583, 86 Stal. 1280),
hereinafter referred to as the “Act,” for
the purpose of defining the procedures by

A y receive ad-~
TISTTALIVE 81 under the Act.
Titten TS were be sub-

mitted to the Office of Coastal Zone
Management, National Oceanic and At-
mospheric Administration, before No-
vember 22, 1974, and consideration has
been given these comments.

The Act recognizes that the coastal
zone is rich In a variety of natural, com-
mercial, recreatiogal, industrial and
esthetic resources of immediate and po-
tential value to the present and future
well-being of the nation. Present State
and institutional arrangements for plan-
ning and regulating land and water uses
in the coastal zone are often inadequate
to deal with the competing demands and
the urgent need to protect natural sys-
tems in the ecologically fragile area, Sec~
tion 305 of the Act authorizes annusl
grants to any coastal State for the pur-
pose of assisting the State in the devel~
opment of a management program for
the land and water resources of its
coastal zone (development grant). Once
a coastal State has developed a manage-

" ment program, it is submitted to the Sec~
retary of Commerce for approval and, if
agpproved, the State is then eligible under
Section 308 to receive annual grants for
administering its management program
(administrative grants).

RULES AND REGULATIONY

The regulations below set forth (a)
criteria and procedures to be utllized in
reviewing and approving cosstal zone
management preograms pursusnt to sec~
tion 306 of the Act, and (b)) procedures
by which coastal States may sapply to
recelve administrative grants under sec-
tion 306(a) of the Act. The criteria and
procedures under (a) constitute the
“guldelines for section 308~ referred to
in 15 CFR 920. .

The National Oceanic and Atmospheric
Administration is publishing herewith
the final regulations describing proce-
dures for applications to receive adminis-
trative grants under section 306 of the
Act. The final regulations and criteria
published herewith were revised from the
proposed guidelines based on the com-
ments received. A total of thirty-two (32)
States, agencies, organizations and indi-
viduals submitted responses to the pro-
posed section 306 guidelines published in
the ProeraL REGISTER ont August 21, 1974.
O those responses received, nine -(9)
were wholly favorabie as to the nature
and caontent of the guidelines as they ap-
peared in the Feperar REGISTER On
August 21, 1974, Twenty-three (23) com-
mentators submitted suggestions con-
%enming the propcsed Section 308 guide-

es. .

‘The following analysis summarizes key
comments received on varlous sections
of the draft regulations and presents a
rationgle for the changes made:

1. Beveral commentators asserted that
the guidelines did not adequately reflect
the environmental considerations con-
tained in the Act. No changes were made
In response to these comments since the
guidelines more than adequately reflect
the environmental concerns In the legis-
lation as evidenced in part by the com-
ment section under § 923.4:

Management programs will be evaluated In
tbe light of the Congressional findings and
policles a3 contalned in Section 302 and Sec-~
tion 303 of the Act. These sections make it
clear that Congress, In enacting the legisia~
tlon, was concerned about the environmental

degradation, damage to natural and scenic.

areas, loss of llving marine resources and
wildlife, decreasing open space for public use
and shoreline eroston being brought about by
population growth and economile develop-
ment, The Act thus has s strong environ-
mental thrust, stressing the ‘urgent need to
protect and to give high priority to natural
systems in the coastal zone.

2. Several comments were received on
the necessity of the Secretary of Com-
merce preparing and circulating an en-
vironmental impact statement on each
individual State application as required
by §923.5. The National Environmental
Policy Act, 42 USC 4332, and imple-
ngenting regulations, 38 FR 20562, August
1, 1973, require an environmentat im-
pact statement be prepared and cir-
culated on each Indlvidual State’s ap-
plication. An environmental impact
statement shall be prepared on each in-
dividual State's application by the Sec~
retary, primarily on the basis of an
environmental assessment, and other
relevant date, prepared and submitted
by the Individual States. This section

1683

was amended to reflect the requirement
of the National Environmental Policy
Act environmental impact statement
requirements,

. 3. Several comments indtcated that the
States did not have a clear understand-
ing as to what was meant under § 923.11

(b) (4) which refers to Federzal lands sub-

ject solely to the discretion of, or which
is held in trust by, the Federal govemn-
ment, its oficers and agents. This section
has been amended in order to provide a
procedure for identifyirg those lands
which are within the {ramework of this
section.

4, Several commentators Indicated
that there was uncertainty as ta what the
requirements of the national interest
were pursuant to § 923.15. This section
has been amended in order to more suc-
cinctly state what the requirements are
pursuant to this section and how a
State must meet these requirements dur-
ing the development and administration
of its coastal zone management program.
At the request of several commentators,
several additions have been made to the
list of requirements which are other than
lacal in nature.

5. Several comumentators indicated
that § 923.26, which pertains to the de-
cree of State control needed to imple-
ment a coastal zorie management pro-
gram, did not offer sufficient guidance in
interpreting the legislation. In responsa
to these comments, § 923.26 has been ex-
panded to inclade specific examples of
how @ State may implement this section.

6. Comments received indicate there
was some misunderstanding in interpret-
ing § 923.43, which deals with geographi-
cal segmentation. This section has been
substantially amended in order to indi-
cate that the segmentation issue refers to
geographical segmentation of a State’s
coastal zone management program. 1he
requirements for a State to receive ap-
proval on a segmented basis are clearly
set forth in the amendment to the regu-
lations.

7. Extensive discussions have taken
place with various elements of the US.
Environmental Protection Agency (EPA)
concerning the applicability of air and
water pollution requirements to tine
developreent, approval and implemen-
tation i State management programs
pursuant to § 923.44 of the propesed reg-
ulations. State coastal zone management
programs have also been surveyed in or-
der to determine current and anticipated
problems, issues and cpportunities asso-
ciated with carrying out the require-
ments of section 307(f) of the Coastal
Zone Management Act, and § 923.44 of
the draft approval regulations. Con-
solidated EPA comments have been re-
celved, together with State reviews, and
one comment from the private scctor.
Specific clarifications and changes as o
result of these reviews are contained in
§§ 923.4, 92312, 92332 and §923.44 of
these regulations.

8. One commentator objected to the
amount of detail required in section 308
applications and the undue admiristra-
tive burden propesed pursuant to Sub-
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part F of the proposed regulations. The
revisions attempt to both clarify and re-
duce those requirements, while still re-
quiring sufficient information for the
Office of Coastal Zone Manazement to
approve management programs and
make sound funding decisions.
Accordingiy, having considered the
comments and other relevant informa-
tion, the Administrator concludes by
adopting the final regulations describing
the procedure for application to recelve
administrative grants under section 306
of the Act, as modified and set forth

below.

Effe~tive date: January 8, 1975.
Dated: January 6, 1975.

323.10
023.11
02212
02313
023.14
923.15
023.16

923.17

RoserT M. WHITE,

Administrator, National Oceanie

and Atmospheric Administrg-
tion,

Subpart A—General

Purpose.

Definitions.

Submission of management pro-
grams.

Evaluation of management pro-
grams—general.

Environmental impact assessment.

Subpart B—Land and Water Uses

Genernl.

Boundary of the coastal zone,

Permissible l1and and water uses.

Areas of particular concern.,

Guidelines on priorities.

Natlonal interest factlitles.

Area designation for preservation and
restoration.

Local regulations and uses of re-~
gionel benefit,

Subpart C—Authorities and Organization

923.20
923.21

92322

923.23
923 21

w O
[
w
1o
< W

©0 D
[CRTN
fol el
23N
-5

General.

Means of exerting State control over
land and water uses.

Orgauizattonal structure to imple=-
ment the management program.

Deslgnation of a single agency,

Authorlties to administer land and
water uses, control development
and resolve conflicts.

Authoritles for property ecquisition.

Techniques for control of land aud
water uses.

Subpart D—Coordination

General,

Full participation by relevant bodies
in the adoption o! management
programs.

Consultation and coordination with
other planning.

Subpart E—Miscellaneous

General.

Public hegrings.

Gubernatorial review and approval

Segmentatlon.

Applicability of air and water pollu-
tion control requirements,

Subpart F—Applications for Administrative

923.50
923.51
923.52
923 53
923.54
923.55

923.56
-923.57
92358

Grants
General.
Administration of the program.
State responsibllity.
Allocation.
Geographical segmentation.
Application for the {nitial adminis«
trative grant.
Approval of applications,
Amendments.
Applications for second and subse-
quent year grants.

RULES AND REGULATIONS

AUTHORITY: 88 Siat. 1280 (18 U S.¢. 1iat-
1464).

Subpart A—General .
§ 923.1 Purpose.

(a) This part establishes criterta and
procedures to be employed in reviewing
and approving coastal zone management
programs submitted by coastal States
and for the awarding of grants under
Section 306 of the Act.

(b) The Act sets forth in sections 305,
306 and 307 & number of specific re-
quirements which a management pro-
gram must fulfill as g condition for ap-
proval by the Secretary. These require-
ments are linked together as indicated
in the subparts which follow. Presenta-
tion of the State management program
in a similar format is encouraged since
it will enable more prompt and sys-
tematic review by the Secretary. How-
ever, there is no requirement that a
State present its management program
in the format which corresponds exactly
to the listing of categories below. The
broad categories are: Land and Water
Uses, Subpart B; Authorities and Orga-
nization, Subpart C; Coordination, Sub-
part D; and Miscellaneous, Subpart E.
Subpart F, Applications for Administra-
tive Grants, deals with applications for
administrative grants upon approval of
State coastal zone management pro-
grams which will be subject to periodic
review hy the Secretary in accordance
with Section 309 of the Act. In addition
to providing criteria against which State
coastal zone management programs can
be consistently and unifermly judged
in the approval process and establish-
ing procedures for the application by
States for administrative grants, it is
the intent of this part to provide guid-
ance to coastal States in the develop-
ment of management prosrams. There-
fore, many of the sections dealing with
approval reguirement in the subparts
are followed by a “comment” which re-
fers to a section or scctions of the Act
and indicates the interpretation placed
upon the requirements of the Act or the
regulation by the Secretary.

§ 923.2 Definitions.

In addition to the terms defined in
the Act and 15 CFR 920.2, the following
terms shall have the meanings indicated
below:

“Final approval” means, with respect
to a coastal zone management program.
approval of a program which terminates
the eligibility of the State for grants
under Section 305 of the Act and makes
the State eligible for grants under Sec-
tion 306 of the Act. In cases where a
State has elected to follow the geo-
graphical segmentation option pursuant
to §923.43, final approval will app®
only to that specific geographical seg-
ment. The State will continue to remain
eligible for development grants pursuant
to Section 305 of the Act for the re-
mainder of the State’s coastal zone.

“Preliminary approval” means, with
respect to a coastal zone management
program, approval of a program which
does not terminate the eligibility of the
State for further grants under Section

I of the Act, and whibch does nat
make the State elteible for grants ntder
Seetion 306 of the Act.

“Use of regional benefit” means a land
or watey use thot Typically “provides
BETeiits to a slenificant area beyoad the
boundaries of a single urli, o1 U 10WosE
1evel of Tocal, general-purpose govern-

bl
ment.
——

§923.3 Submission
programs.

(a) Upon completion of the deveion-
ment of its manazement prevram, a
State shall submit the program to the
Secretary for review and final approval
in accordance with the provisions of
these regulations. A program submitted
for final approval must comply with all
of the provisions set forth in Subparts
A-E of this part, including, in partic-
ular, Subpart C, which requires that cer-
tain authorities and plans of organiza-
tion be in effect at the time of the sub-
mission,

(b) Optionally, the State mayr submit
for the preliminary approval of the Sec-
retary a program complying with the
substantive requirements of th's part,
but for which the proposed authorities
and organization complying with the
provisions of Subpart C are not yet lagal-
ly effective. In reviewing a program stib-
mitted for preliminary approval, the
Secretary may grant such approval sub-
ject to establishment of 2 legal regime
providing the authorities and organiza-
tion called for in the program. If the
State elects this option, it shall continue
to be eligible for funding under Section
305 but it shall not yet be eligible for
funding under Section 208 of the Act
until such time as its program is finally
approved. Upon a showing by the Stale
that authorities and organization neces-
sary to implement the program which
has received preliminary approval are in
effect, final approval shall be granted.

Comment. The purpose of the optional
procedure is to provide a State with an op-
portunity for Secretarial review of iis pro-
gram before State leglislation is enacted to
put the program into legal eftect. Some
States may prefer not to utilize the cptional
procedure, especially those which have leg-
islative authority enabling the cousfal zorne
epency of the State to put the programm iuto
effect by adminlstrative action. In snv ev
the Office of Coastal Zone Manazemen
be avallable for consultation cduring
phases of development of the progromu.

(c) States completing the reqguive-
ments set forth in Subpart B—Land and
Water Uses, and Subpart D—Coordina-
tion. wiil be deemegd to have fulfilled the
statutory requirements associated with
each criteria. If, however, a State chooses
to adopt alternative methods and proce-
dures, which are at least as comprehen-
sive as the procedures set forth below,
for fulfilling those statutory require-
ments contained in Subparts B and D,
they may do so upon prior written ap-
proval of the Secretary. The States are
encouraged to consult with the Office of
Coastal Zone Management as early as
possible.

Comment. The thrust of the Act i3 to en-
courage coastal States to exercise their full

of

nmanazemoent
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" authority over the lands and waters in the

coastal zone by develaping land and water
use programs for the zone, including uni-
fled policles, criterla, standards, methods
and processes for dealing with land and
water uses of more than local significance,
While the Act mandates a State to meet spe-
cific statutory requirements in order for the
State to be eligible for sdmlinistrative grants,
it does not requlira the State to follow spe-
cific processes in meeting those require-
ments. The Secretary will review any State
management program that meets the re-
guirements contalned in Subparts B and D
in additlon to the other subparts contained
hereln.

§ 923.4 Evaluation of management pro-
grams——general.

(a) In reviewing management pro-
grams submitted by a coastal State pur-
suant to § 923.3, the Secretary will eval-
uate not only all of the individual pro-
gram elements required by the Act and
set forth in Subparts B-E of this part,

" but the objectives and policies of the

Stiate program as well to assure that they
ere consistent with national policies de-
clared in Section 303 of the Act.

(b) Each program sybmitted for ap-
proval shall contain a statement of prob-
lems and issues, and objectives and poli-
cies. The statements shall address:

(1) Major problems and issues, both
within and affecting the State’s coastal
zone,;

2) Objeotxves to be attained in i inter-

n‘ on_an mstxtutxonal ar-
rangenents. and enhancing _manage-
mSAt capability Involving issues and
P entification, conflict resolu-
HioT TEr T Sod oiministative off-
CieNTy a e State and locel level;

Y3y Objeciives of the program In pres-
ervation, protection, development, resto-
ration and enhancement of the State’s
coastal zone;

(4) Policies for the protection and con-
servation of coastal zone natural sys-
tems, cultural, historic and scenic areas,
renewable and non-renewable resources,
and the preservation, restoration and
economic development of selected coastal
Zone areas.

(c) 'The Secretary will review the
meanagement program for the adequacy
of State procedures utilized in its devel-
opment and will consider the extent to
which its various elements have been
integrated into a balanced sand compre-
hensive program designed to achieve the
above objectives and policies.

Comment. Evaluation of the statutory re-
quirements- establishad in thls subpart will
concentrate primarily upon the adequacy of
State processes in dealing with key ccastal
problems and issues. It will not, in general,
deal with the wisdom of specific land and
water use decistons, but rather with a deter-
minsation that in addressing those problems
and issues, the State Is aware of the full
range of present and potential needs and
uses of the coastal zone, and has developed
procedures, based upon sclentific knowledge,

_public participation and wuunified govern-

mental policles, for making reasoned cholces
and decisions.
Management programs will be evaluated In

. the light of the Cougressional findings and

policies as contained in Bections 302 and 303
of the Aot. These sections make it clear that
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Congress, in enacting the leglslation, was
eoncerned about the environmental degrada-
tion, damage to natural and scenic areas, 10ss
of living murine resources and wildife, de-
creasing open space for public use and shore-
line erosion being brought about by popula-
tion growth and economic development. The
Act thus has a strong environmental thruss,
stressing the “urgent need to protect and to
give high priorlty to natural systems in the
coastal zone.” A close working relationship
between the agency responsibie for the
coastal zone management program and the
agencles responsible for environmental pro-
tection 1is vital in carrying out this legls-
1ative intent. States are encouraged by the
Act to take into account ecological, culturel,
historic and esthetic values as well as the
need for economilc development in preparing
end implementing maunsasgement programs
tHrough which the States, with the particl-
pation of all affected interests and levels of
government, exercise their full authority over

- coastal lands and waters.

Purther assistance in meeting the intent
of the Act may be found in the Congression-
al Committee Reports associsted with the
passage of the legislation (Serate Report 02—
753 and XHouse Report 92-1049). It 13 clear
from these reports that Congress Ftended
management programs to be comprehensive

"and that a State must consider all subject

areas which are pertinent to the particular
circumstances which prevall in the State. A
comprehensive program should bave con-
sidered at least the Iouowing representative
elements:

{1) Present laws, regulat‘lon.s, and appli-
cable programs for attainment .of alr and
water quality standards, on land and water
uses, and on environmental mansgement by
all levels of government;

(2) Present ownership patierns of the land
and. water resources, including asdministra-
tion of publicly owned properties;

(3) Present populations and future trends,
inctuding assessments of the impact of pop-
ulation growth on the ccastel rone and es-
tuarine environments;

{4) Present uses, known proposals for
changes and long- term requirements of the
coastal zone;

(B) Energy generation and transmission;

(6) Estuarine habltats of fish, shellfish and
wildlife;

{7) Industrial needs;

(8) Houslng requirements; ° ’

{B) Recreation, including beaches, parks,
wilditfe preserves, sport fishing, swimming
and pleasure boating;

{10) Open space, Including educationsl
and natural preserves, scenic beauty, and
public access, both visual and physical, to
coastlines and coastal estuarine areas;

(11) Mineral resources requirements;

(12) Transportation and navigation needs;

(13) Floods and flood damage prevention,
erosion (including the effect of tides and cur-~
reats upon beaches and other shorgline
arees), land stability, climatology end me-
teorology; -

(14) Communlication facilities;

{15) Commercial fishing; and

(18) Requlrements for protecting water
quelity and other important natural re-
sources.

The 11st of considerations is not meant to he
exclusive, nor does it mean that each con-
slderatlon must be given equal welght. State
initlative to determine other relevant factors
and consider them 1n the program is essen-
tial to the management of the coastal zone
as envisioned by Congress,

In assessing programs submitted for ap-
proval, the Secretary, in consultation with
other concerned Federal agencles, will ex-
amine such programs to determine that the
full range of public problems and issues af-
fecting the coastal zone have been ldentified
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and considered. In thls connection, develop-
ments ouiside the coastal zone may oiten
have a significant impact within the coastal
zone end create a range of public probiems
and issues which must ba dzalt with in the
coastal zone management Program,

Tne Secretary encourages the States to
develop objectlves toward which progress can
be measured and will revlew program sub-
mlssions in this light. Wnile it {3 recognized
that many essentlal coastal zone manage-
ment objectives are not quantlﬁab‘ (eg.
public aspirations, “quality of life”), others
are, and should be set forth in mea3urable
terms where feasible (eg. shore erosion,
beach access, recreational demand, energy
facllity regqulrements). Identifying and an-
alyzing problems and issues in messurable
terms during the program development phase
will facilitate the formulation of measur-
eble objectives as pari of the approval sub-
mission.

§923.5 Environmental impact ascess-
ment.
Individual envirenmental impact

statements will b& prepared and circu-
lated by NOAA as an integral part of the
review and approval process for State
coastal zone management programs pur-
suant fo the National Environmental
Policy Act (Pub. L. 91-190, 42 USC 4321
ev seq) and its implementing regulations.
The Administrator of MOAA will circu-
late an environmental impact statement
prepared primarily on the basis of an en-
vironmental impact assessment and other
relevant data submitted by the individual
applicant States.

Subpart B-——Land ard Water Uses
§ 923.10 General.

(a) This subpart deals with land and
water uses in the coastal zone which are
subject to the management program.

(b) In order to provide a relatively
simple framework upon which discus-
sion of the specific requirements asso-
eiated with this subpart may proceed,
it may be helpful to categorize the vari-
ous types of land and water uses which
the Act envisions.

(1) The statutory d@ﬁmtxon of the

landward DOItIoN of tAS coastal zone
stales exten n and from the
shors‘m'rﬁ omy'ﬁs"‘fﬁe CXLETL,_NeCcessary

to control_shorelands, the uses of which

Have a direct and slentficant imps impact on.

coastal watets. us, e ¢conastal
1nclude those lands and only
those lands where any existing, pro-
Jected or potential use will have a “di-
rect and significant impact on the coastal
waters.” Any such use will be subject to
the terms of the marazement prosram,
pursuant to Section 305(b) (2).

(2) There mayv well be uses of certain
lands included within the coastal zone
which will not have such “direct and sig-
nificant imnact.” Such uses may be sub-
ject to regulation by lneal units of gov-
ernment within the framework of the
management program.

(3) The Act also reauires that man-
agement programs contain g method of
assuring that “local land and water use
regulatlons within the coastal : zone do
not unreasonaEIy Testrict or exclude
land and water uses regional Eg.neﬁt.

requirement is described more fully
in §923.17.

1975
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(c) As part of the State’s manage-
ment program, it must address and ex-
ercise authority over the following:

(1) Land and water uses which have
a direct and significant impact upon
copstal waters. These uses are describgd
more fully in § 923.12.

(2) Areas of particular concern. Sec-
tion 305(b) (3) specifies that the man=-
agement program include an inventory
and designation of areas of particular
concern within the coastal-zone. Section
923.13 deals more thoroughly with this
statutory requirement. Such areas must
be considered of Statewide concern and
must be addressed in the management
prograrm.

(3) Siting of facilities necessary to
meet requirements which are other than
local in nature. The managemen! pro-
gram rmust take “adequate consideration
of the national interest involved In the
siting of facilities necessary to meet re-
quirements which are other than local
in nature” (Section 306(c) (8)). This re-
quirement is more fully discussed in
§ 923.15.

723.11 Boundaries of the coastal zone.

(a) Regquirement, @_%Ldg__tc_w_mmu

therequirement conta/ned In Sectlan305
b) (1), tne Management program rmyst

show evidence that the State has deyel-
oped oid applied & procedurs for iden-
tifying the boundary of the Stale's
CORSTE 70T TISETIRE Lhe Statulory defl-
nition oI the coasial zone contaiged in
S&mtmwm-fh_jgs pro-=
cedure should result in:

(1> A determination of the inland
boundary required to control, through
the management program, shorelands
the uses of which have direct and sig-
nificant impacts upon coastal waters,

(2) A determination of the extent of
the territorial sea, or where applicable,
of State waters in the Great Lakes,

(3) An identification of transitional
and intertidal areas, salt marshes, wet-
lands and beaches,

(4) An identification of all Federally

W,wned lands, or lands which are held in
trust by the Federal government, ifs of-
ficers and agents in the coastal zone and
over which a State does not exercise any
control as to use.

(b)Y Comment. Statutory citation: Sec-
tion 305(b) (1) :

Such management program shall include
© * & an identification of the boundaries of
the coastal zone subject to the management
programas.

Useful background information con-
cerning this requirement appears in Part
920.11, which is incorporated into this
part by reference,

(1) The kev to_successful completion
of this requirement Ties in the develop-
rremrt ind use of a procedure designed to
ig 1 18 Id extent of the
coastal zone. Included in this procedure
musi be a method for @& frree thase
“sHOTEIANGsS, THE uses Of wiich Nave &
difstt AN Eienificant umpact upon the
coastal ' waters.” These uses shall be con-
sidEFe €same as the “land and water
uses” described in § 923.12, reflecting the
requirements of Section 305(b) (2) of

FEDILAL

RULES AND REGULATIONS

the Act rezardless of whether those uses
are found, upon analysis, to be “per-
missible.” The coastal zone mush include
within it tlicse lands which have any
&xisiing, Drojested or potential  uses
which_have a direct and significant im-
pact upon the coastal waiers and over
WHICIT THE Terms_of the management
profram will be exercised. Some
States, existing regulations controlling
shoreland uses apply only in a strip of
land of uniform depth (=.g. 250 feet,
1,000 yards, etc.) behind the shoreline.
Such a boundary will be acceptable if
it approximates a boundary developed
according to the procedure outlined
above and extends inland sufficiently for
the management program to control
lands the uses of which have a direct
and significant impact upon coastal
waters. States may wish, for administra-
tive convenience, to designate political
boundaries, cultural features, property
lines or existing desiznated planning and
environmental control areas, as bound-
aries of the coastal zone. While the Sec-
retary will take into account Lhe desir-
ability of 1dentilying a coastal zone

which is easily regulated as a whole, the
stTection of the boundaries of Lhe coastal
Zone must bear a reasonable relation-
s statut equlrement. Noth-
ing in this part shall preciude a State
from exercising the terms of the man-
agement program in a landward area
more extenslve than the coastal zone
called for in this part. If such a course
is selected, the boundaries of the coastal
zone must nevertheless be identified as
above and the provisions of the Act will
be exercised only in the defined coastal
zone. It should be borne in mind that the
boundary should include lands and
waters which are subject to the manage-
ment program. This means that the
policies; objectives and controls called
for in the management program must be
capable of being applied consistently
within the area. The area must not be so
extensive that a fair application of the
management program becomes difficult
or capricious, nor so limited that lands
strongly influenced by coastal waters
and over which the management pro-
gram should reasonably apply, are
excluded.

(2) Inasmuch as the seaward bound-
ary of the coastal zone is established in
the Act, the States will be required to
utilize the statutory boundary, i.e. in the
Great Lakes, the international bound-
ary between the United States and Can-
ada, and elsewhere the outer limits of the
United States territorial sea. At present,
this limit is three nautical miles from the
appropriate basellnes recognized by in-
ternational law and defined precisely by
the United States. In the event of a stat-
utory change in the boundary of the ter-
ritorial sea, the question of whether a
corresponding change in coastal zone
boundaries must be made, or will be
made by operation of law, will depend on
the specific terms of the statutory change
and cannot be resolved in advance. In
the waters of Lake Michigan, the bound-
ary shall extend to the recognized bound-
aries with adjacent States.

(3) A State’s coastal zone must in-
clude transitlonal and intertidal areas,
salt marshes, wetlands and beaches.
Hence the boundary determination pio-
cedure must include a method of tdenti-
fying such coastal features. In no case,
however, will a State's landward coastal
zone boundary include only such areas
in the absence of application of the pro-
cedure called for herein or in § 923.43.

(4> Since the cosstal zone excludes
lands the use of which is by law subject
solely to theo-discretion of, or which is
held in trust by the Federal government,
its officers and agents, the ccastal zone
boundary must identify such lands which
are excluded from the coastal zone. In
order to complete this requirement, the
State should indicate those Federally
owned lands, or 1ands held in trust by the
Federal government, and over which the
State does not exercise jurisdiction as to
use. In the event that a State falls to
identify lands held by an agency of tha
Federal government as excluded lands,
and the agency, after review of the pro-
gram under Section 307(b), is of the
opinion that such lands should be ex-
cluded, the disagreement will be subject
to the mediation process set forth in said
section.

§923.12 Permissible land and water

uses.

(a) Requirement. In order to fulfill
the requirements contained In Section
305(h) (2), the management must show
evidence that nas cavelopad
Wmm*‘m Tormng
“ﬁ” 1ssib1P Tzt BRd WarsT 150 within

ﬁﬁ"'ﬁicant TRDact upon th coastal wa-
ters,” whico ncludes, af @ roinnuii .

(1Y a method for relating various spe-
cific 1and and water uses to impact upon
coastal waters, including utilization of
an operatlonal definition of “direct and
significant impact,”

(2) an inventory of natural and man-
made coastal resources,

(3) an analysis or establishment of
a method for analysis of the capability
and sultability for each type of resource
and application to existing, projected or
potential uses.

(4) an analysis or establishment of a
method for analysis of the environmen-
tal impact of reasonable resource utili-
zations.

(b)Y Comment.
Section 305(h) (2) :

Such management program shasll includs
e ® ¢ g definition of what shall constituta
permissible land and water wuses within the
coastal zone which have a direct and sig-
nificant impact upon the coastal waters,

Statutory citation:

Useful background information concer
ing this requirement appears in 15 CFR
920.12, which is incorporated into this
part by reference. Completion of this re-
quirement should be divided into two
distinct elements: a determination of
those land and water uses having a di-
rect and significant impact upon coaatal
waters, and an identification of such
uses which the State deems permissible.
(1) Section 305(D) (4). In identifying
those uses which have a *‘direct and sig-
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(c) As part of the State’s manage-
ment program, it must address and ex-
ercise authority over the following:

(1) Land and water use3 which have
a direct ard significant impoaet upon
cogstal waters. These uses are described
more fully in § 823.12.

(2) Areas of particular concern. Sec-
tionnt 305(b) (3) specifies that the man-
agement program include an Inventory
and designation of areas of particular
concern within the coastal zone. Section
923.13 deals more thoroughly with this
statutory requirement. Such areas must
be considered of Statewide concern and
must be addressed in the managemen$
program.

(3) Siting o/ facilities necessary to
meel requirements which are other than
local in nature. The management pro-
gram must take ‘‘adequate consideration
of the national interest Involved In the
siting of facilities necessary to meet re-
quirements whnich are other than local
in nature” (Section 306(c) (8)). This re-
quirement is more fully discussed in
§ 923.15.

. 723.11 Boundaries of the conastal zone.

(2) Requirement. In order to 1
W d1n Sectlon 305
b) (1), the Management prosram juust
show evidence that the _State has deyel-
oped end applied a procedure for iden-
txt’ymg the Touﬁa?iry of the OStale’s
!L%Wed In
Séction minimum this pro-
cedure should result in:

(1) A determination of the inland
boundary required to control, through
the management program, shorelands
the uses of which have direct and sig-
nificant impacts upon coastal waters,

(2> A determination of the extent of
the territorial sea, or where applicable,
of State waters in the Great Lakes,

(3) An identification of transitional
and Intertidal areas, salt marshes, wet-
lands and beaches,

(4) An identification of all Federally

« ,wned lands, or lands which are held in

rust by the Federal government, ifs of-
ﬁcers and agents in the coastal zone and
over which a State does not exercise any
control as to use.
(b) Comment. Statutory citation: Sec-
tion 305(b) (1) :
sSuch management program shall include
e & o ap jdentification of the boundaries of

the coastal zone sublect to the management
programs.

Useful background information con-
cerning this requirement appears in Part
920.11, which is incorporated Into this
part by reference.

D W@gﬁ%ﬁg@g&?on
of this requirement Ties In the dévelop-
et 0Nd use of a procedure designed to
ic i YE_ Jaligws extent of the
coastal zone. Included in {his procedure
must be & method Tor 08 those
“sHoTElands, the uses of w‘-xlch ave
dirsetang Tignifcant impact upor;_ﬂﬂe
coastal waters.” These uses shall be con-
sidere € same as the “land and water
uses” described in § 923.12, reflecting the
requirements of Section 305(b)(2) of

RULES AND REGULATIONS

the Act regardless of whether those uses
are found, upon ansalysis, to be “per-
missible.” The coastal zoune st_inciude
within it those lands wnich have any
&xsting,  projfected . or  potential uses
which have & direct and significant im-
pact upon the coastal waters and over
WHITITTIE ferims_of the management
profram will be exercized. 1n_ Some
States, existing regulations controlling
shoreland uses apply only in a strip of
land of uniform depth (=.g. 250 feet,
1,000 yards, etc.) behind the shoreline.
Such a boundary will be acceptable If
it epproximates a boundary developed
according to the procedure outlined
above and extends inland sufficiently for
the management program to control
lands the uses of which have a direct
and significant impact upon coastal
waters. States may wish, for administra-
tive convenience, to designate political
boundaries, cultural features, property
lines or existing designated planning and
environmental control areas, as bound-
aries af the coastal zone. While the Sec-
r%gaer1ll take into account Lhe desir-
EKM identifying a coastal zone

which is eastly regulated as a whole, the
s&Teciion of the boundaries of the coastal
zone_must bear a reasonable relation-
ing in this part shall preclude a State
from exercising the terms of the man-
agement program in a landward area
more extensive than the coastal zone
called for in this part. If such a course
is selected, the boundaries of the coastal
zone must nevertheless be identified as
above and the provisions of the Act will
be exercised only in the defined coastal
zone. It should be borne in mind that the
boundary should include lands and
waters which are subject to the manage-
ment program. This means that the
policies; objectives and controls called
for in the management program must be
capable of being applied consistently
within the area. The area must not he so
extensive that a fair application of the
management program becomes difficult
or capricious, nor so limited that lands
strongly influenced by coastal waters
and over which the management pro-
gram should reasonably apply, are
excluded.

(2) Inasmuch as the seaward bound-
ary of the coastal zone is established in
the Act, the States will be reguirad to
utilize the statutory boundary, i.e. in the
Great Lakes, the international bound-
ary between the United States and Can-
ada, and elsewhere the outer limits of the
United States territorial sea. At present,
this limit is three nautical miles from the
appropriate baselines recognized by in-
ternational law and defined precisely by
the United States. In the event of 2 stat-
utory change in the boundary of the ter-
ritorial sea, the question of whether a
corresponding change in coastal zone
boundaries must be made, or will be
made by operation of law, will depend on
the specific terms of the statutory change
and cannot be resolved in advance. In
the waters of Lake Michigan, the bound-
ary shall extend to the recognized bound-
aries with adjacent States.

(3) A State's coastal zone must in-
clude transitional and intertidal areas,
salt marshes, wetlands and bteaches.
Hence the boundary determination pra-
cedure must include a method of identi-
fying such coastal features. In no case,
however, will a State's landward coastal
zone boundary include only such areas
in the absence of application of the pro-
cedure called for herein or in § 923.43.

(4) Since the cosstal zone excludes
lands the use of which is by law subject
solely to the-discretion of, or which is
held in trust by the Federal government,
ity officers and agents. the coastal zone
boundary must identify such lands which
are excluded from the coastal zone. In
order to complete this requirement. the
State should indicate those Federally
owned lands, or lands held in trust by the
Federal government, and over which the
State does not exercise jurisdiction as ta
use. In the event that a State falls to
identify lands held by an agency of thae
Federal government as excluded lands,
and the agency, after review of the pro-
gram under Section 307(b). is of the
opinion that such lands should be ex-
cluded, the disagreement will be subject
to the mediation process sef forth in said
section.

§ 923.12 Permissible lund and water

uses.

(a) Regquirement. In order to fulfll
the requirements contained In Section
305(b) (2), the management must show
evxdence that has czvelopad

Entmppiet—w-proved e IOr_LoLning

;'@rmlssiblra land anH waoer uses within

onstal zone which haye # dirzct and

siFniticant IMpact upon the coastal wa-
ters, r,,_,__t“__b_,_,\'wwmn mcludes, at 3 mminar

(1Y a method for relating various spe-
cific land and water uses to Impact upon
coastal waters, including utilization of
an operational definition of “direct and
significant impact,”

(2) an inventory of natural and man-
made coastal resources,

(3) an analysis or establishment of
a methed for analysis of the capability
and suitability for each type of resource
and application to existing, projected or
potential uses.

(4) an analysis or establishment of a
method for analysis of the environmen-
tal impact of reasonable resource utili-
zations.

(b)Y Comment.
Section 305(h) (2} ;

Such management program shall tnclude
e * * g definttion of what shall constitute
permissible land and water uses within tns
coastal zone which have a direct and sig.
nificant impact upon the coasial waters,

Statutory citation:

Useful background information concern-
ing this requirement appears in 15 CFR
920.12, which is incorporated into this
part by reference. Completion of this re-
quirement should be divided into two
distinct elements: a determination of
those land and water uses having a di-
rect and significant impact upon ccastal
waters, and an identification of such
uses which the State deems permissible.

(1) Section 305(b) (¢). In identifyinz
those uses which have a *‘direct and sig-
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nificant impact,” the State should define
that phrase in operational terms that
can be applied uniformly and consist-
ently, and should develop a method for
relating various uses {o impacts upon
coastal waters- Existing, projected and
potential uses should be analyzed as to
the level and extent of their impact, be
it adverse, benign or beneficial, intra-
state or interstate. These impacts should
then be assessed to determnine whether
they meet the definition of “direct and
significant impact upon coastal waters.”
(These are the ores by which the bound-
aries of the coastal zome are defined.)
Those uses meeting that definition are
sutomatically subject to control by the
management program.

(2) In determining which land and
water uses may be deemed permissible,
a State should develop a method for as-
suring that such decisions are made in
an objective manner, based upon evalua-
tion of the best avaiilable information
concerning land and water capability and
suitability. This method should include
at a minimum:

(i) An inventory of significant natural
and man-made coastal resources, includ-
ing but not limited to, shorelands,
beachies, dunes, wetlands, uplands, bar-
rier islands, waters, bays, estuaries, har-
bors and their associated facilities. This
should not be construed as requiring
long-term, continuing research angd base-
line studies, but rather as providing the
basic information and data critical to
success{ul completion of a number of re-
quired management program elements,
States are encouraged, however, to con-
tinue research and studies as necessary
to detect early warnings of changes to
coastal zone resources. It is recognized
that in some States a complete and de-
tailed inventory of such resources may
be expensive and time consuming in re-
lation to the value of information
gathered in the development of the man-
agement program. Much information, of
course, already exists and should be in-
tegrated into the inventory. The Secre-
tary, in reviewing this particular
requirement, will take into account the
nature and extent of the State's coast-
line, the funding available and existing
data sources:

(i1) An analysis or establishment of
& method for analysis of the capabil-
itles of each resource for supporting

various types of uses (including the-

capability for sustained and undimin-
ished yield of renewsable resources), as
well a3 of the sultability for such re-
source utilization when evaluated in
conjunction with other local, regional
and State resources and uses. Resource
capability analysis should include
physical, biological and chemieal param-
eters as necessary.

(iii) An analysis or establishment of
a method for analysis of the impact of
various resource uses upon the natural
environment (eir, land and water).
Based upon these analyses and appli-
cable Federal, State and local policies
and standards, the State should define
permissible uses as those which can be
reasonably and safely supported by the
resource, which are compsatible with
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swrounding resource utilization and
which will have a tolerable impact
upon the environment. These analyses,
in part, will be provided through exist-
ing information on environmental pro-
tection programs, and should be sup-
plemented to the extent necessary for
determining the relationship between
land uses and environmental quality.
Where a State prohibits a use within
the coastal zone, or a portion thereof, it
should identify the reasons for the pro-
hibition, citing evidence developed in
the above analyses. It should be pointed
out that uses which may have a direct
and significant impact on coastal
waters when conducted close to the
shoreline may not have & direct and
significant impact when conducted
further inland. Similarly, uses which
may be permissible in & highly indus-
trialized area may not be permissible in
a pristine marshland. Accordingly, the
definition may also be.correlated with
the nature (including current uses) and
location of the land on which the use is
to take place. The analyses which the
State will undertake pursuant to this
section should also be useful in satisfy-
ing the requirements of § 923.13 throuzgh
§ 923.17.

'§923.12  Areas of particular conecern.

(a) Reguirement. In order to fulfill the
requirements contained in Section 305
(b)(3), the management program must
show evidence that the.State has made
an inventory and designation of areas
of particular concern within the coastal
zone. Such designations shall be based
upon a review of natural apd man-made
coastal zone resources and uses, and
upon conslderation of State-established
criteria which include, at 8 minimum,
those factors contalned in 15 CFR 920.13,
namely:

(1) Areas of unique, scarce, fragile or
vulnerable natural habitat, physical fea-
ture, historical significance, cultural
value and scenic importance; )

(2) Areas of high natural productiv-
ity or essential habitat for living re-
sources, including fish, wildlife and the
various trophic levels in the food web
critical to their well-being;

(3) Areas of substantilal recreational
value and/or opportunity;

(4) Areas where developments and
Tacllities are dependent upon the utiliza-
tion of, or access to, coastal waters:

(5) Areas of unique geoloeic or tope-
graphic significance to industrisl or com-
mercial development;

(6) Areas of urban concentration
where shoreline utilization and water
uses are highly competitive;

(1) Areas of significant hazard ¥ de-
veloped, due to storms, slides, floods, ero-
sion, settlement, ete.; and

(8) Areas needed to protect, maintain
or replenish coastal lands or resources,
including coastal flood plains, aquifer re~
charge areas, sand dunes, coral and other
reefs, beaches, offshore sand deposits and
mangrove stands.

(b) Comment. Statutory citation: Sec-
tion 305(b) (33.

Such mansgement program shall include
* * * an Inventory and designation of areas
of particular concern within the coastal zona,

.
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Useful background information concern~
ing the requirement appears in 15 CFR
920.13, which s Incorporated here by
reference. It should be emphasized that
the basic purpose of inventorying and
designating areas of particular concern
within the coastal zone Is to express soine
measure of Statewide concern about

itnem and to include them within the

purview of the managsment program.
Therefore, particular attention in
viewing the management program wi'l be
directed toward development by the State
of implementing policies or actions to
manage the designated areas of particu-
lar concern.

re-~

§ 923.14 Guidelines on priority of u-es.

(a)} Requirement. The management
program shall include broad policies or
guidelines governing the relative priori-
ties which will be accorded in particular
areas to at least those permissible land
and water uses identified pursuarnt to
§ 923.12. The priorities will be based upon
an analysis of Btate and local needs as
well as the effect of the uses on the area.
Uses of lowest priority will be specifically
stated for each type of ares.

(b) Comment. Statutory citation: Sec-
tion 305(b) (5)

Such managemend program shall in-
clude * ® ¢ broad guldelines on priority of

uses in particular areas, including specifically
those uses of lowest priority.

As pointed out in 15 CFR 920.15, the
priority i will set forth -the
degree of State interest 1 e prosprias
TICTT, tonservation and 0r327iy (o0e00-
menﬁ Of SPecllic areas \nCiucioy At 1233t
5 patiiclias concern identi-
ﬂe?rln §923 13 within tn2 coasral -one,
afy the basis for regylating
land and water uses in {ne coastal zon

as well as & common relerence polni for
reSolving con TCh priority cuide-
Hne 3 e "cote OT A Zudceistal
maTagEnTent” program since [ney will
provide a Ifameworx witi.n which the

Stale 1S engies, lacal governments
and- regional bodies bl “with

specific proposals for develgpmerns agliv-
ities I areas of coastal zone.

In order to develop such broad guidelines,
the management program shall indicate
that a method has been developed and
applied for (1) analyzing Stale needs
which can be met most effectively and
efficiently through land and water uses
in the coastal zone, and (2) determining
the capability and suitability of meeting
these needs in specific locations in the
coastal zone. In analyzing the States’
needs, there should be a determination
made  of those requirements and uses
which have Statewide, as opposed to
local, significance. Section 302(h) of the
Act states in part that land and water
use programs for th& coastal zone should
include “unlfled policies, criteria, stand-
ards, methods and processes for dealing
with land and water use decisions of
more than local significance.” The in-
ventory and analyses of coastal resources
and uses called for in § 923.12 will provide
the Staie with most of the basic data
needed to determine the specific loca-
tions where coastal resources are

capable and suitable for meeting State-
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should permit the Sinte to determine
possible consirainis on development
which may be applied by particular uses,
The program shouwld establish speclal
procedures for evaluating land use deci-
sions, such as the siting of regional
energy facilities, which may have a sub-
stantial Impact on the environment. In
such cases, the program should make
provision fer the consideration of avall-
able alternative sites which will serve the
need with & minimum adverse impact.
The identifying and ordering of use pri-
oritles in speclfic coastal areas should
lead to the development and adontion of
State policies or guidelines on land and
water use in the coastal zone. Such pol-
icies or guidelines should be part of the
management program as submitted by
the State and should be consistent with
ths State's specified management pro-
gram objectives. Particular attention
should be given by the State jo applying
these gulidelines on use priorities within
those “areas of particular concern” des-
wted pursuant to §923.13. In addi-
wsil, States shall indicade within the
management program uses of lowest
oriority in particular areas, including
guidelines associated with such uses.

§923.15 National interest in the siting
of facilities.

(2) Requirement. A management pro-
gram which integrates (through develop-
ment of a body of information relating
to the national interest involved in such
siting through consultation with cogni-
zant Federal and regional bodies, as well
as adiacent and nearby States) the siting
of facilities meeting requirements which
are of greater than local concern into
the determination of uses and areas of
Statewide concern, will meet the re-
quirements of Sectlon 306(c) (8.

(b) Comment. Statutory citation: Sec-
fion 306¢e0) (8) :

Prior to granting approval ol a manage-

~ent program submitted by e coastal State,

2 Secretary shall find that * * * the man-
Sagtement program provides for adequate con-
slderat\on of the natlonal interest tnvolved
in the siting of facilittes necessary to meet
requirements which are other than local in
nature.

This policy requirement is intended to
assure that national concerns over fa-
cility siting are expressed and dealt with
in the development and implementation
of State coastal zone management pro-
grams. The requirament should not be
construed as compelling the States to
propose g program which accommodates
certain types of facilities, bhut to assure
that such national concerns are included
at an early stage in the State’s planning
activities and that such facilities not be
arbitrarily excluced or unreasonably re-
stricted in the managemeni program
without good and sufficient reasons. It
is recognized that there may or may not
be a natlonal interest assoclated with
the siting of facilities necessary to meet
requirements which are other than local
in nature. Requirements which are other
than local in nature shall be considered
those reguirements which, when ful-
filled, result in the establishment of fa-
cilities designed clear]y to serve more

.wide needs. In addition, these analyses
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than one locality (generally, the lowest
unis of local, general-purpose govern-
ment, excluding situations such as with
cities and countles which exercise con-
current jurisdiction for the same geo-
graphic areas). In order to provide as-
sistance to tne States in completing this
requirement, a listing is presented below
which identifies those requirements
which are both (1) other than local in
nature, and (2) possess siting character~
istics in which, in the opinion of the
Secretary, there may be a clear national
interest. For each such need, there is 8
listing of associated facilities. In addi-
tion, the principal cognizant Federal
agencles concerned with these facilities
are also listed. This list must not be con-
sidered. inclusive, but the State shouwld
consider each requirement and facility
type in the development of its manage-
ment program. Consideration of these
requirements and facilities need not be
seen as & separate and distinct elemen$
of the management program, and the
listing is provided to assure that the
siting of such facilities is' not overlooked
or ignored. As part of iis determination
of permissible uses in the coastal zone
(§ 923.12), as well as of priority of uses
(3 623.14), the State will have developed
a procedure for inventorying coastal re-
sources and identifying their existing or
potential utilization for variocus purposes
based upon capability, suitability and
impact analyses. The process for re-
sponding to the requirements of Section
306(c) (8) should be identical to, and
part of, the same procedure. No separate
national interest “test” need be applied
and submitted other than evidence that
the listed national interest facilities have
been considered in 2 manner similar to
all other uses, and that appropriate con-
sultation with the Federal agencies listed
has been conducted. As a preliminary to
adequate consideration of the na-
tional interest, the State must determine
the needs for such facilities. Manage-
ment programs must recognize the need
of local as well as regional and national

populations for goods and services which

can be supplied only through the use of
facilities in the ccastal zone in order
to maXe reasonable prevision for such
facilities in lght of the size and popu-
lation of the State, the length and char-
acteristics of {ts coast and the contribu-
tion such State Is already making to
regional and natlonal needs. This will
reguire the State to enter into discus-
sions with approzriate Federal sgencies
and agencies of other Stales in the re-
glon, a process which should begin early
in the development of the manazement
program so that the full dimensions of
the national inferest may be considersd
as the State develops its prazrem
(3 823.31 and §923.32). The management

rogram should make reference to the
views of cognizani Federal agencies a3
to now these national needs may be met
in the coastal zone of that particular
State. States should actively seek such
guidance from these Federal agencies,
particularly In view of the fact that all
management programs will be reviewed
with the opportunity for full commeni
by all affected Federal agencies prior ta
approval. It is recognized that Federal
agencles will differ markedly in their
abilities to articulate policles regzarding
utilization of individual State's coastal
zones. NOAA's Oifice of Coastal Zone
Management will encourzge Federal
sgencies to develop policy statements re-
garding their perception of the national
interest in the coastal zone and make
these availabie to the States. The States
should also consult with adjacent and
nearby States which sharz similar or
common coastal resources-or with re-

gional interstate bodles to cetermine how
regional needs may be met {n siting fa-
cilities. Specific arrangements of “trade-
offs” of coastal resource utilization
should be documented with apprapriate
supporting ®vidence. The importance of
this type of interstate consuliation and
cooperation in planning cannot be over-
emphasized for it offers the States the
opportunity of resolving significant na-
tional problems on & regional scale with«

out Federal intervention.

Regquirements which are other than local in neture and in (he siting of which there may be e clear national inferest (with
associated facilities and cognizent Federad agencien)

Requirements

Assoclated (acilities

Cognizant Fedaral Agoncles

1. Envrgy production and trausmls- Oil and gas wells: storage sud distri-

butlon laeilities;
conventional,
electric powerplmts; deepwaler

clear,

ports.

2. Recreation (of an Interstate nature) .. National seashores,
faree and outsianging beaches and

Federal  Energy  Administratinn,
Federal Power Commlssion, Bu-
reau of Land Management, Alomie
Energy Commission, Maritiire Ad-
ministration, Geological Survey,
Department  of ‘i‘ransportation,
Corps of Engineers.

Nadonsal Park Service, Forest Serv-
ica, Bureau of Outdoor Kecraation.

tefinerles; nu-

and hydm—

parks, forests:

recrentional waterironts; wildlifa

reserves,

3. Interstale transpqriation. ... .. .. Tnterstate hizhways, sirports, aids
. to navization; pocts and harbors,

railrosds.

4. Production of food and fiber_______.

fisheries.

5. Preservation of lfe and property.... Flood and storm protection facili-
ties; disaster warning lacihities.

6. Natfonal defense and serospace._.._.
ufacturing

Prime agrcultural tand and facill-
ties; forests; mariculture facilities;

Military installations; defense man-
facilities;

Federal Highway Administration,
Fedaral Avigtion Admini<oslion,
Coast Guard, Corps of Engiaeers,
Maritime  Administration,  Inter-
state Commerce Commission.

Soll Conservation Servica, Forest
Service, EKish and Wildlife Servica,
Nautional Marine Fisherles Service.
Corps of Engineers, Federal Insur-
ance Admintstration, NOAA, Soil
Conservation Service,

Department of Defense, NASAL

BerOSDACS

taunchtng and tracking facitities

7. Historle, cultursl, esthetlc and con-
sarvation values.

8. Mineral resources. . ococaccccncoanan

Tiistoric sites; nutural Areas; sress of
uninue cultura! siznificance; wilil.
life refzes; areas of species and
habitat preservation.

Mineral ectraction facilities needed

Nutional Register of Tistore Places,
National Park Bervice, izb and
wildlife Service, Natlonal diarine
Fisheries Service,

Bureau of Mines, Geological Survey.

to directly support activity.
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§ 523.16 Area designation for preserya

tion and restoration.

(a) Reguirement. In order to fulfill the
requirement contained in Section 308(c)
(93, the management program must show
evidence that the State has developed
and applled standards and criterla for
the destgnation of areas of conservatlon,
recreational, ecological or esthetlc values
for the purpose of preserving and restor-
ing them.

(by Comment. Statutory citation: Sec-
tion 308(c) (M :

Prior to granting approval of a manage-
ment program stbmitted by a coastal State,
¢he Secretary shall find that ¢ * ° the man-
agement program makes provision for pro-
cedures whereby specliic areas may be desiz-
pated for the purpose of preserving or
restoring them for their conservatlon, recre-
stion, ecologlcal or esthetic values,

(1} This requirement is clasely linked
to that contained in § 923.132, dealing with
designation of arsas of particular con-
cern. Unless the State can make a com-~
pelling case to the contrary, zll areas

. designated accordlng tg the methods

called for in this part shall also be con-
sidered ps areas ol particular concern.

(2) This requirement is reasonably
self-explanatory. The State must de-
velop procedures for the designation of
areas with certain characteristics. The
Siate, in doing so, must:

(1) Establish standards and criteria for
the possible designation of coastal areas
intended for preservation or restoration
tecause of their conservatlon, recrea-
tlonal, ecological or esthetic values, and

(1) Apply those standards and criteria
1o the State’s coastal resources. (In this,
tre inventory associated with the re-
fguirement of § 923.13 will be most help-
1)

(3) The requirement of the statute
goes to the procedures rather than sub-
stance: the fact that a State may be
unable to move rapidly ahead with &
program of preservation or restoration
will not prevent the Program from being
approved. The State should also rank in
order of relative priority areas of its
coastal zone which have been designated
for the purposes set forth in this section.
As funds become available, such a rank-
ing will provide a set of priorities for
selecting areas to be preserved or re-
stored. .

§923.17 Local regulations and uses of
regional benefiL.

(a) Requirement. In order to fulfill
the requirement contained in Section
308¢e) (2), the management program
must show evidence g € has
aeveloped and applied a method for de-

términing uses ol regl Benefit, and
13t it a3 established a8 method for as-

sm ater use
cOntro %;M%@rmuuwn-
reasgRAbDIYOF arbitrariy restrict or ex-
clUde Those 1ises of Tegional benedt.

(bYy Comment. Statutory citallon: Sec-
tion 306(e) (2) :

Prior to grenting approval, the Secretary
shall also find that the program provides
e * ¢ for a method of sssuring that local

‘fend snd water use regulations within the
- zoastal gous do not unreasonfbly restrict or
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orclude land and water uses of reglonal
benallt, )

“This requirement s | [n’tgggmvexxt

1FET tEnd and wnler vse daclsious{rom
arbitrarily  exclug cestata jand pnd
waler wses which are deemed of Impor-
tand® to more than o slngzle unit ol 1ocal
go*mmermmé“s ST ints re-
quersiient, & use of regional benefit will
be one which provides services or other

benefits to citizens of more than one unit

of local, general-purpose government
(excluding situations such as in citles
and countles which exercise jurisdiction
over the same geographic areas). In
order to assure that arbitrary exclusion
does not ocecur, the State must first
identify those uses which it percelves
will affect or produce some reglonal
penefit. This designation would normally
be cerived from the inventory and anal-
vsis of the uses contained in §923.12. In
any event, however, these uses should
include those contained in the table of
§ 923.15. In -additlon, the State may
determine that certain land and water
uses may be of regional benefit under
certain sets of circumstances; the Stats
should then establish standards and
criteria for determining when such con-
ditions exist. There should be no blanket
exclusion or restrictions of these uses in
areas of the coastal zone by local regu-
lation unless it can be shown that the
exclusion or restriction is based upon
reasonable considerations of the suilt-
ability of the area for the uses or the
carrying capacity of the area. The re-
quirement of thls section does not ex-
clude the possibility that in specific areas
certain uses of regional benefit may be
prohibited, However, such exclusions
may not be capricious. The method by
which the management program will
assure that such unresasonable restric-
tions or exclusion not occur in local land
and water use decislons will, of course,
be up to the State, but it should include
the preparation of standards and criteria
relating to State Interpretation of “un-
ressonable restriction or exclusion”, as
well as the estahlishment of a continuing
mechanisms for such determination.

Subpart C—Authorities and Organization

§ 923.20 Ceneral.

This subpart deals with requirements
that the State possess necessary authori-
tles to control land and water uses and
that it be organized to implement the
management. It should be emphasized
that before final approval of a coastal
zone management program can be given
by the Secretary of Commerce, the au-
thorities and organizational structure
called for in the management program
must be in place. Preliminary approval,
however, can be given to a proposal
which will require subseguent legislative
or executive sction for implementation
and eligibility for administrative grants
under Sectlon 306.

§023.21 DHMeans of exerling State eontrol
over 1and and water uses. .

(a) . Requirement. In order to fulfill
the requirements contained in Sections
305(b)(4) and 306(c)(7), thg manage-
ment program must show evidence that

g,

’
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{he State has identified o means for con-
W sReclied ta § 99 ensatiud-
{nz lund and water_uses i the cowstal

T Tho

wote TWIRICD are unob perpdasible’

fAnngement prograty shwuld_cortatn a
I5EoF relavant constitutional atovisions,
leglslative enactments, rogulalions, Judi-
cieTEEclsions and otiier BUDIOpPFiiie ofi-
Slal docliments oF ACUIDNE Which estab-
Hytrtha e S for such controls, as
RS documentation by the Gavernor
or his desiznated legal officer thaf the
State actually has and s prepared to im-
plement the suthorities, InCluding those
contained In Sectlon 30UB(dJ, required to
implement the objectives, policies and
individual components of the program.

{b) Comment. Statutory citation:
Bection 305(h) (4):

Such management program shall include
# o ¢ gn ydentificatlon of the means by
which the State proposes to exert control
over the land and water uses refefred to in
paragraph (2) of this'subsection, includingz a
listing of relevant constitutional provisions,
legislative enactments, regulations and judi-
clal decisions,

Statutory cltation: Section 306(c) (T :

Prior {o granting approval of a mansge-
ment program submitied by a coastal State,
the Secretary shall find that * ¢ * the
State has the authoritles necessary to im-
plement the program, including the auther-
ity required under subsection (d4) of this
section.

Useful information concerning this re-
quirement appears in !5 CFR. 920.14,
which Is incorporated into this part by
reference. The key words in this require-
ment are, “to exert control over the
land and water uses.” This reflects the
Congressional finding that the “key to
more effective protection and use of the
land and water resources of the coastal
zone is to encourage the States to exer-
cise their full authority over the lands
and waters in the coastal zone * ¢ *.”
it is not the intent of this part to speciiy
for the States the “means” of control;
this i1s a State responsibility. The State
must, however, describe in the manage-
ment programn its rationale for develop-
ing and deciding uggn such “means.”
The “means” must be capable of actually
implementing the objectives, policies
and individual components of the man-
agement pregram. As such, requirements
shall be reviewed in close conjunction
with § 923.24, 923.25 and § 923.26, relat-
ing to actual authorities which the State
must possess. The management program
should also indicate those specific land
and water uses over which suthority,
jurisdiction or control will be exercised
concurrently by both State and Federz!
agencies, particularly those uses afecting
water resources, submerged lands and
navigable watlers. The management prc-
gram must provide for control of land
and water uses in the coastal zone, al-
though the exercise of control may te
vested in, or delegated to, various agen-
cies or local government. As part of thz
spproval of a management program, the
Secretary must find that the means for
controlling land and water uses identi-
filed in § 923.21 are established and in
place, and that the means include the

9, 1975
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.\xthorities contaired in §923.24 and
¥ 923.25. This tfinding will be based .upon
documentation by the Governor of the
coastal State or his designated legal offi-
cer that the State possesses and is pre-
pared to implement the requisite au-
thorities.

§ 923,22 Organicational siructure to im-
plement the management program.

(a) Requirement. In ovder to fulfill the
reqguirement contained in Section 305(b)
(6), the management program must con-
tain & description of how the State is or-
g’mff‘d'?o impiement the authorities

e3n) 0 acqdition, the

'{rﬁ"c?rﬁ?n—‘ program must contain &
certification by the Governor of the
State or his designated legal officer that
the State has established.its organiza-
tional structure to implement the man-
agement program.

(b) Comment. Statutory citation: Sec-
tion 305(b) (6) :

Such  management program shall .In-
chr + » = g description of the organizational
st are proposed to implement the man-
ac®#tot program, Inclucing the responsi-
willties and interrelationships of local, area-
wide, State, reglonal and interstate agencles
in the management process.

tatutory citation: Section 306(c) (6):

Prior to gransing approval of a manage-
nient program submlitted by a coastal State,
the Secretary shall ind that * * * the Stale
is organized to implement the management
rogram required under paragraph (1) of this
ubsection.

Useful background
guidance concerning this requlrement
appears in 15 CFR 920.16, which is in-
corporated into this part by reference.
The lcgislative history of the Act makes
it cleav that the States should be ac-
corded maximum flexibility in organiz-
ing for implementation of their coastal
zone management programs. Thus,
neither the Act nor this part provide an
o-~anizational model which must be fol-
d. While individual State programs
z'“iwfy have a wide range of interstate,
State, local or areawide agency roles to
p‘av the program wiil he reviewed closely
for assurance that it constitutes an or-
gamzed and unified program. Consistent

vith tnis principle. there must lear
poin$ of responsibility for the program,
2l1tIoug, ay

b&undertag T tale entities.
In~Tthose cases, whe e a complex inter-
agency and intergovernmental process is
established, the State must submit a de-
_scription of rolé§ AN TEILONSIbIties of
edach ol the paTxcxpants and how such
rOIeS and 1es lities contrmute to a
ified coastal _zone
i3 description shouxd be suf-
ﬁc'?'_ﬁﬂy detailed to demonstrate that a
coherent program structure has been
proposed by the State and the State is
prevared to act in accordance -with the
objectives of the management program.
Although the Act does not prescribe the
creation of a central management agency
at the State level, it envisions the
creation of a coastal zone management
entity that has adequate legislative and/
or executive autitority to implement the

policies and requirements mandated in

information and
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the Act. Review of the management pro-
gram for compliance with this require-
ment will be undertaken as a single re-
view with review of the requirements
contained in § 923.31, full participation
by interested bodies in adoption of man-
agement programs, and § §23.23, desig-
nation of a single State agency.

§923.23 Designution of a single agency.

(a) Requirement. In order to fulfill the
requirement of Sectiocn 306(c)(5), the
management program must contain ap-
propriate documentation that the Gov-
ernor of the coastal State has designated
a single agency to be responsible for re-
ceiving and administering grants under
Section 306 for implementing an ap-
proved management program.

(b) Comment. Statutory citation: q.s-c,-
tion 306(0) (3):

Prior to granting approval of a manage-

ment program submitted by a coastel Stale,
the Secretary shall find that ¢ * * the Gov-
ernor of the Gtate has designated a single
egency to receive and administer the grants
for implementing the management program
required under paragraph (1) of this subsec-
tion,
This requirement is closely related to
that contained in § 923.22, relaling to a
description of the organizational struc-
ture which will implement the manage-
ment program. While this requirement is
seif-explanatory, it should be peinted out
that States will undoubtedly come for-
ward with a wide variety of organlza-
tional structures to impiement approved
management programs. Some will prob-
ably be quite complex, utilizing a variety
of control techniques at a number of gov-
ernmental levels. Nothing in this part
should be construed as limiting the op-
tions available to a State for implement-
ing its program. The purpose of the re-
quirement is simply to identify a single
agency which will be fiscally and pro-
grammatically respensible for recelving
and administering the grants under Sec-
tion 306 to implement the approved man-
agement program,

§923.24 Authorities to administer land
und water uses, control development
and resolve conflicts.

(2) Requirement. (1) The manage-
raent program must contain documenta-
tion by the Governor or his designated
legal officer that tne agencles and gov-
ernments chosen by t 10 admin-
istertw mar‘_a;{eme—ﬂn og*am have the
authorily 0 adr er_Jand and water
reglAtions, control development in ac-
cordance wiﬂ'xme‘l______nlgg_a_g.emenz_mogram
and 16 Yesolve use conflicts.

(b) Commient. Btatutory citation: Sec-
tion 306(d) (1) :

Prior to granting approval of the manage-
ment program, the Secretary sball find that
the State, acting through its chosen agency
or agencles, including local governments,
areawide agencies designated under Bection
20¢ of the Demonstration Cities and Metro-
politan Development Act of 1368, regional
ngencies, or intarstate agencies, has authority
for the management of the coastal zone in
accordance with the managemeant program,
Such authortity shall include power * # * to
administer laud and weater use regulations,
control development in order to ensure
compilance with the management program

and to rasolve confllets among competlng
Uses * 0 *,

This requirement shall be reviewed in
close conjunction with that of §§ 92321,
922.25 and § 823.28, derling with auther-
ities which the State’s organizational
structure must possess in order to ensure
implementaticn of the management pro-
gram. The language of this requirement
makes it clear that the State may choose
to administer its program using a va-
riety of levels of governments and agen-
cies, but that if it does, the State must
have available to it the authorities spec-
ified.

§ 932.25

gition.

Aunthorities for property acqui-

(a) Requirement. The management
program shall contain documentation
by the Governor or his designated legal
officer that the agency or agencies, in-
cluding 1local governments, areawide
agencies, regional or interstate agen-
cies, responsible for implementation of
the management program have available
the power to acquire fee simple and less
than fee simple interests in lands, waters
and other property through condemna-
tion or other means where necessary to
achieve conformance with the manage-
ment program. Where the power in-
cludes condemnation, the State shall so
indicate. Where the power includes other
means, the State shall specifically iden-
tify such means.

(b)Y Comment. Statutory citation: Sec-
tion 308(d) (2):

Prior to granting approval of the manage-
ment program, the Secretary shall find that
the State, acting through its chosen agency
or agencles, including local governments,
areawlide agencies designated under Section
204 of the Demonstration Citles and Metro-
politan Development Act of 1968, regional
agenctes or interstate agencles, has authortty
for the management of the coastal zone in
accordance with the management program.
Such authority shall include power * * * to
acquire fee simpls and less than fee slmple
interests in lands, -waters and other prop-
erty through gondemnation or other means
when necessary to achieve conformance with
the management program * * @,

In most cases, it will not be necessary
to acquire fee simple ownership. Nor-
mally, appropriate use restrictions will
be adequate to achieve conformance with
the program. In other cases, an ease-
ment may be necessary to achieve con-
formance with the management pro-
gram. Where acquisition is necessary,
this section contemplates acquisition by
condemnation or through other means.
However, the mere authority to acquire
an interest in lands or waters by pur-
chase from a willing vendor will not be
sufficient in cases where the acquisition
of interests in real property is a neces-
sary and integral part of the program.
In such cases, the power of condemna-
tion need be no broader than necessary
to achieve conformance with tne pro-
gram. For example, if a State's program
includes provisions expressly requiring
that power transmission lines and pipe-
lines be located in specified energy and
transportation corridors to minimize en-
vironmental impact, and for State ac-
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quisitton of such transportation corri-
dors, then the State should have the
power to acquire corridors for such pur-
poses throuzh . condemnation. It is not
necessary that the power to acquire real
property be held by any one particular
agency involved in implementing ths
management program. The authority
must, however, be held by one or mors
agencies or local governments with a
statutory responsibility to exercise ths
authority without undue delay when
necessary tc achieve conformance wilh
the manogement pregram.

§ 923.26 Techniques for control of land
and waier Uses.
— ey

(2) Requirement. The managemen}
program must contain decumentation by
tlie Governor or his designated legal of-
ficer that all existing. projected and po-
tential land and water uses witkin the
coastal zone may be controlled by any
one or a combination of the techmques
specified in Section 306(e) (1).

(b) Comment. Statutory citation:
Section 306(e) (1) .

Prior to granting approval, the Secrefary
shall also find that the program provides
2 » ° for pny one or a combination of the
ollowing general techniques for control of
laad and water uses within the coasial
zZone:

(1) Sectlon 306(e) (1) (A) “State es-
tablishment of criteria-and standardsTor
locatrmpiemsntation, subject to sdmin-
Istrittive review and enfrcement of com-

phance TOTTUS %l_c‘l)’n_zgg_u’ngim_state
to estaolish general criteria and_stand-
deo%tm
ZONE Epgal mpizmentation by
local go7ernment. Such criteria and
sta'xdards would provide for application
of criteria and standards to specific local
conditions. Implementation by a local
unit of government would consist of
adaption of a suitable local zoning ordi-
nance or regulation, and enforcement
on a continuing basis. Administrative
review at the State level requires pro-
viston for review of local ordinances and
regulations .and local enforcement ac-
tivity for consistency with the criteria
and standards as well as programs, not
review of specific cases on the merits. In
the event of deficiencies either in regu-
lation or loral enforcement, Staie en-
forcement of compliance would require
cither appropriate changes in local reg-
ulation or enforcement or direct State
intervention.

(2) Section 306(e)(1)Y(BY “Direct
State land and water use planning and
reguiation.” Under this optlon fns State
would become directly involved in the
estabIERTeRT 6L defalled land and water
usg Tegulations and_would apply these
regulations to indivedual cases. initial
deferminations regarding land and water
use in the coastal zone would be made
at the State level. This option pre-
empts the traditional role of local gov-
ernment in the zoning process involving
Iands or waters within the coastal zone.

(3) Section 306¢e) (1) (C) “State ad-
ministrative review for consistency with
the management program of all develop-
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ment plans, projects, or land and water
regulations, including exceptions and
variances thereto proposed by any State
or local authority or private developer,
with power to approve or disapprove af-
ter public notice and an opportunity for
hearings.” This ontlon leaves _the local
unlf of government free o adonpt zoning
ordinances ov rezulations withont State
criteria _and standards other than the
procm'n 1tself, but sub)acrs certalp ac-

tions v _the local nm‘ Qf government to
sucomatic State review including pyblic
notice and a hearing when requ_@d by
a‘parly. Such actions include:

(i7 Adoption of land and water use
regulations, ordinarily in the form of a
zoning ordinance or regulation.

(ii) Granting of an exception or varl-
ance to a zoning ordinance or regulation.

(ili) Approval of a development plan
or project proposed by a private develop-
er. This may be defined to exclude ap-
proval of minor projects, such as small
residences or commercial establish-
ments, or those which do not have a
significant impact.

(4) It should be noted that State re-
view is for consistency with the manage-
ment program, not of the merits or of
the facts on which the local decision 1s
based.

(5) The State may choose to utbilize
only one of the specified techniques, or
more than one, or a combination of them
in diferent locations or at different
times. Within the parameters set forth
in the requirement, there is a large va-
riety of tools which the management
program could adopt for controlling land
and water uses. The d
identify the technigques for coniral of
land and water uses which it intends to
useé 1or existing, projected and potential
uses withun the coasia]l zone. This re-
quireriient will be reviewed in close con-
juniction with those contained in §8% 923.
21, 923.24 and 523.23, dealing with State
authorities to implement the manage-
ment program.

Subpart D—Coordination
§923.30 Ceneral.

One of the most eritical aspec
develo

agémen pmgram will be the ability of
{7 STaTeT T GeAl TR T vetwote
of public, quasi-public and private bodies
which can essist _In the develgbment
process_and_which may be si’gzdﬁcantly
1fipacied by the implementation of the
proZram, ¥ach State will have to develop
its"0Wn methods for accommodating, as
appropriate, the varying, often conflict-
ing interests of local governments, water
and air pollution control agencies,
regional agencies, other State agencles
and bodies, interstate organizations,
commissions and compacts, the Federal
government and interested private
bodies. It is the intent of these reguire~
ments for coordination with govern-
mental and private bodies to assure that
the State, in developing its management
program, is aware of the full array of
interests represented by such organiza-
tions, that opportunity for participation
was provided, and that adequate con-
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sultation and cooperation with such
bodies has taken place and will continue
in the future.

§ 923.31 FTull participation by relevant
bn-dn‘s in the adoplion ol manage-
"Rient peograms.

(a) Requirement. In order to fulilll the
requirement contained in section 306(¢)

(1), the management program must
show evidence that:

(1) The management prozram_ has
been formally zdopwed in  accordance

WITIT STafe law or, in its alsence, admin-
isiTative regulations,;

T The State has notified and pro-
vided an opportunity for fnll participa-

tio T the development of its munage-~"
-meft prozram to all public and private

tions which =re li-

able : or_may nave 2
dite Test nagemert, pro-

giam. The submission of the manage-
mient program shall be accompanied by a
list,identifying the agencies and organi-
zations referred to in paragraph (a)(2)
of this section, the nature of thelir in-
terest, and the opportunities afforded
such agencies and organizations to par-
ticipate in the development of the man-
agement program. These organizations
should include those identified pursuant
to § 923.32, which have developed loecal,
areawide or interstate plans applicabie
to an area within the coastal zone of the
State as of January 1 of the year in which
the management program is submitted
for approval, and

(3) The management program will
carry out the policies enumeranied in sec-
tion 303 of the Act.

(b) Comment. Statutory citation: Sec-
tion 306(c) (1) :

Prior to granting approval of & manage-
ment program submitted by a coastal State,
the Secretary shall find that * ¢ * (t)he State
has developed and adopted a management
program far its coastal zone In accordance
with rules and regulations promulgated by
the Secretary, after notice, and with the op-
portunity of full participation by reievant
Fgderal agencles, State agencles, local gov-
ernments, regional organizations, port au-
thorities, and other interested parties, pub-
lic and privats, which is ndequnte o carry
out the purposes of this title and {s consist-
ent with the policy declared i{n section 303
of this title.

This requirement embodies the actual
approval by the Secretary of Commerce
of a State's coastal zone management
program pursuant to all of the terms
of the Act, plus associated administrative
rules and regulations. As the operative
section, it subsumes all of the require-
ments included in this part, which shall
be considered the “rules and regulations
promulgated by the Secretary” men-
tioned in section 306(c) (1). The citation,
however, also includes some specific ad-
ditional requirements, for which guid-
ance and performance criteria are
necessary. These additional requirements
includer

(1) Adoption of the management pro-
gram by the State. The management pro-
gram must demonstrate that it reore-
sents the official policy and objectives of

the State. In general, this will require
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documontation in the management pro-
cram that the State management entity
has formally adopted the management
prozram in accordance with either the
rules and procedurcs established by
statute, or in the absence of such law,
administrative e qulations.

€3, bf.me AZern-
<. regional orgo
MR 1A :ILITI‘.f.er.IC’“ fmd‘pther
intorested navties, publie ond private. A
maior rhrust of the Act s its conegrn for
2Tl C0oNs wmgua the
ol vnntementation . of
ot prosrams by ail inwvested
2G0T teo - organizations and
indivicia s, Lhis is specifically included
in tne statement of national policy in
siction 34U37¢r. The State must provide
evidence that the listed agencies and
nartios were, in fact, provided with an
opportunity far L“l paxtlcmat,o*l It will
be left to the States to determine the
meiod aud form of such evidence, but
uid contain at a minimum:
listine, as comprohensive as pos-
. of ail Federal and State agencies,
covernmeants, regional organiza-
ns, vort authorities and publie and
private oroanizations which are likely to
be afiected by, or have a direct interest
in, the development and implementation
of a manazemeat program ¢including
thiose identified in § 923.32», and

(i) A listing of the specific interests
of such orzanizaticns in the development

f the management program, as well as
miifeation of the eforts made to

¢

» surh bodies in the development

by reloy o

(¢ry "Gonovtondty ic_‘;’un partictpa~
fion is MTorpreted s vesidriag pr l.ul"l-
| S wer N I"“ Toronriite stages of man-
agéimen: nioZram cevelopment. T2 as-

sistance whicih can be provided by these
public and private organizations ecan
often be significant, and therefore con-
¢t with them should be viewed not
wgelly 03 4@ recuirement for approval, hut
as an upportunity for tapping available
sources of information for program ge-
Ve‘.op"\Pr\T Tarly and continuing con-
tact with these agencies and organiza
tions is both desirable and necessary. In
many cases it may be difficult or impos-
sible to identify all interested parties
early in the development of the State's
prorram. However, the public hearing
requirement of § 923,41 should afford an

w "s nut xa‘ly noted

N COI’].‘;IStCnC with the policy de-
claved in section 203 of the Act. In order
to faciiitate this review, the State’s man-
agemenf, program must indicate specifi-
cally how the program will carry out the
policies enumerated in section 303.
5923.32  Consultation and ceordination

with other planning.

(n) Neguirement. In arder to fulfill the

requirements contained in section 306(c)
{2}, the managament program must in-

Llude.

(1) An identification of those entities
mentioned which have plans in effect on
January 1 of the year submitted,

RULES AND REGULATIONS

(2) A listing of the specific contacts
made with all such entities in order to
coordinate the management program
with their plans,

(3) An identification of the conflicts
with those plans which have not been
resolved through coordination, and con-
tinuing actions contemplated to atiempt
to resolve them, and

(4) Indication that a rezular consul-
tive mechunism has been establishied and
i3 active, to undertake coordination be-
tween the single State azency designated
pursuant to § 923.23, and the entities in
paragraph (B) of Section 306(c) (2),

(b) Comment. Statutory citation:
Section 306(¢c) (2) :

“Prior to granting approval of a manage-
ment program submitted by a coastal State,
tho Secretary shall find * * * that the State
has:

(A) Coordinated its program with local,
areawide aud interstate plans applicable to
areas withiin the coastal zone existing on
January 1 of the year in which the Statle's
management program is submitted to the
Secretary, which plans have been developed
by a local government, an areawide agency
designated pursuant to regulations estab-
lished under section 204 of the Demoustra-
tion Cities and Metropolitan Development
Act of 1968, a reglional agency, or an inter-
state agency; and

(B) Fstablished an effectlve mechanism
for countinulng consultation snd coordina-
tion between the management sgency desig-~
nated pursuant to parsgraph (56) of this
subsection and with local governments,
interstate agencies, reglonal agencies and
areawide agencies within the coastal zone to
assure the full participation of such local
governments snd agencies in earrying out
tie purposes of this title.”

Relevant background information on
this requirement appears in 15 CtR
920.45(f), and is incorporated by refer-
ence herein. While the State will exercise
its authority over land and water uses of
Statewide significance in the coastal zone
by one or more of the techniques set
forth in § 923.28, the State management
prozram must be coordinated with exist-
ing plans applicable to portions of the
coastal zone. It should be noted that this
section does not demand compliance of
the State program with local plans. but
the process envisioned should enable a
State not only to avoid conflicts and am-
biguities among plans and proposals, but
to draw upon the planning capabilities
of a wide variety of govermments and
agencies. Coordination implies a high
degree of cooperation and consultation
among agencies, as well as a mutual will-
ingness on the part of the participants
to accommodate their activities to the
neads of the others in order to carry out
the public interest. Perceptions of the
public good will differ and it is recognized
that not all real or potentlal conflicts can
be resolved by this process. Nevertheless,
it is a necessary step. Effective coopera-
tion and consultation must continue as
the management program is put into
operation so that local governments, in-
ferstate, regional and areawide agencies
can continue to participate in the carry-
ing out of the management program. The
“plans” referred to in (A) shall be con-
sidered those which have been officially
adopted by the entity which developed

themn, or which are commonly reccenized
by the entity as o guide for action. The
list of relevant agencies required under
§ 923.31 wiil be of use in meeting this
requirement. It will enable the State to
identify those entities mentioned in (A
~hich have such plans and to provide
evidence that coordination withy them
ras taken place. The process envisionoed
should no* only enable a State to avoid
conflicts hetween its program and other
plans ap"‘sifw within its coastal zone.
but to draw upon the planning capabili-
ties of a wide variety of Ilocal govern-
ments and other agencies. In developing
and implementing those portions of the
program cealing with power transmission
lines, pipelines, interstate transportation
facilitles and other facilities which wijl
significantly impact i neighboring
States of a rerion, particular attention
should be paid to the requirements of this
section.

Subpart E—Miscellaneous
§923.40 Ceneral.

The requirements in this subpart dc
not fall raadily into any of the above
categortes bul deal with several imnor-
tant elements of an approvable man-
agement program. They deal with public
hearings in development of the manaze-
ment pragram, gubernatorial review ond
approval, segmentation of State pro-
grams and applicability of water and
air pollution comtrol requirements.

§ 923.41 Public hearings.

(a) Requirements. In order to fulfill
the requirement{ contained in section
306(c) (3, the management program
must show evidence that the State has
held public hearings during the devei-
opmeut of the management program
following not less than 30 daws ne'ifica-
tion, that all documents associ iated with
tm earings are convenien tl_g;;.l ble
to I PUBNE for review nond study at
least 7 T AvS S Drior_to tho B aring, tnat
tHE TEATInEs are held In piacos and ot
times cONVENIENL (O AL cd populations.
tllam%mmﬁ an
opportunily to comment on the total
management program and that a report
on each hearing be prepared and tave
availabie 1o the public wiliin 43 ¢avs.

() Comment. Statufory citation: Sec-
tion 306(c)(3):

Prior to granting approval of a mauage-
ment program submitted by a coastal Staze.
the Secretary shall fing that * ¢ * (¢t he
State has held public hearinzs on the de-
velopment of the management program

Extensive discussion and statements of

policy regarding this requirement ap-

pears in §3920.30, 920.31 and 920.3°.

which is incorporated herein by refer-

ence.

§ 923.42. Cubernaforial review and ap-
proval.

(a) Requirement. In order to fulfill the
requirement contained in section 308¢o
(9, the managemnent program must con-
tain a certification signed by the Gover-
nor of the coastal State to the effect that
he has reviewed and approved the man-
agement program and any amendments
thereto. Certification may be omisted in
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the case of a program submitted for pre-

liminary approvaj
(b} Comment. S

tion 306(c) (4):

Prior to granting approval of & manage-
ment program submitied by s coastal Stute,
the Secretary shall find *hat * * ® the raan-
agpment program and any charges thersto
havs been reviewed and approved by the
Governor.

This requirement is self-explanatory.
§ 923.43 Segmentation.

(2) Reguirement. If the State intends
to develop and adopt its management
program in two or more segments, it shall
advise the Secretary as early as prac-
ticable stating the reasons wny segmen-
tation is appropriate and requesting his
approval, Each seement of a management
program developed by segments must
show evidence (1) that the State will
exercise policy control over each of the
segmented management programs prior
to, and following their integration into
a complete State management program,
such evidence to include completion of
the requirements of § 923.1] (Boundaries
of the coastal zone) and § 923.15 (Na-
tional interest in the siting of facilities)
for the State’s entire coastal zone, (2)
that the segment submitted for approval
includes a geographic area on both sides
of the coastal land-water interface, and
(3) that a timetable and budget havs
been esfablished for the timely comple-
tion of the remalning segments or
segment.

(b)Y Comment. Statutory citation: Sec
tion 306(h):

AV the discretion of the State snd with
the approval of tne Becretary, & manage~
ment program may be developed and adopt-
ed in segments so that Immediate attentlon
may be devoted to those areas within the
ccastal zone which most urgently need man-
egemens programs: Provided, That, the State
adequately provides for the ultimate coordi-
nation of the various segments of the man«
agemené program into a single, unified pro-~
gram, and that the unifled program will be
completed a3 scon as reasonably practica-
ble.

(1) This section of the Act reflects a
recognition that it may be desirable for
a State to develop and adopt its man-
agement program in segments rather
than all at once because of a relatively
long coastline, deveiopmental pressures
or public support in specific areas, or
earlier regional management programs
developed and adopted. It is important
to note, however, that the ultimate ob-
jective of segmentation is completion of
a management prcegram for the coastal
zone of the entire State in a timely
fashion. Segmentation fs at the State’s
option, but requires the approval of the
Secretary. States should notify the Sec-
retary at as early a date as possible re-
garding intention to prepare a manage-
ment program in segments.

(2) Continuing invoivement at the
State as well as local level in the de-
velopment and implementsation of seg-
mented programs is essential. This em-
phasis on State participation and co-
ordination with the program as a whole
should be reflected in the individusal seg-

statutory citation: Sec-
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ments of a management program. Re-
glonal agencies and local povernmenta
may play & large role in developing and
carrying cut such segmented programs,

~but there must be o continuing State

voice throughout this process. This State
involvement shall be expressed in the
first segment of the management pro-
gram in the form of evidence that (1) the
boundaries of the coastal zone for the
entire State have been deflned (pursuant
to § 923.11) and (il) there has been ade~
quate consideration of the national in-
terest involved in the siting of facilities
necessary to meet requirements which
are other than local in nature (pursuant
to § 923.15) for the State’s entire coast-
al zone, These requirements are de-
signed to assure that the development of
n Statewide coastal zone management
program proceeds in an orderly fashion
and that segmented programs refiect ac-
curately the needs and capabilities of
the State’s entire coastal zone which are
represented in that particular segment.

(3) The Act's intent of encouraging
and assisting State governments to de-
velop a comprehensive program for the
control of land and water uses in the
coastal zone is clear. This intent should
therefore apply to segments as well, and
segmented management programs
should be comprehensive In nature
and deal with the relationship between
end among land and water uses. No ab-
solute minimum or maximum geographic
slze Hmitations will be established for
the area of coverage of & segment. On
the one hand, segments should include
an ares large enough to permit compre-
hensive analyses of the attributes and
limitations of coastal resources within
the segment of State needs for the util-
ization or protection of these resources
and of the interrelationships of such util-
izations. On the other hand, it is not
contemplated that a segmented man-
agement program will be developed sole-
1y for the purpose of protecting or con-
trolling a single coastal resource or use,
however desirable that may be.

(4) One of the distinguishing features
of. a coastal zone management program
is its recognition of the relationship be-
tween land uses and thelr effect upon
coastal waters, and vice versa. Segments
should likewise recognize this relation-
ship between land and water by includ-
ing at least the dividing line between
them, plus the lands or waters on either
side which are mutually affected. In the
case of a segment which is predominant-
ly laund, the boundaries shall include
those waters which are directly and sig-
nificantly impacted by land uses in the
segment. Where the predominant part
of the segment is water, the boundaries
shall include the adjacent shorelgnds
strongly influenced by the waters, includ-
ing at least transitional and inter-tidal
areas, salt marshes, wetlands and
beaches (or similar such areas in Great
Lake States).

(5) Segmented management programs
submitted for approval will be reviewed
and approved in exactly the same man-
ner as programs for complete coastal
zones, utilizing the same approval cri-
teria, plus those of this section.

1693

§923.44  Applicability of air and water
pollnlion control regquirementa,

() Reguirement. Inh_g'j__r__m.-_.ﬂﬂﬁ
the requirements contained in Section
307!’1’7"’[ e Act tne raanagers=nt pro-
gifam raust be doevelo~ed i close coordi-
ATon vatn the piannine and rraialory
sYsThms_peing implemented 1o o the

t;_x,l"ll VWater Pollution Control Act and
c: ean Al , as amended, and b2 con-
sisTént with apphcable State or Pedwal
water and air pollution contrnl stand-
ards in the coastal zona. Documentation
by the official or officlals responrsidle for
State impiementation of 2ir and water
poliution control activitias that these re-
quirements have been incorporated Int»
the body of the coastal zone managsmen$
program should sccompany submission
of the management program.

(b)Y Comment: Statutory citation:
Section 307(f) :

Notwithstanding any other provision of
this title, nothing in th!s title shail 10 any
way afect any requiremsnt (1) estadlished
by the Federal Water Poiluiton Con:iol Act,
as amendeq, or the Clean Air Act, as amend-
ed, or (2) established by the Federa] sovern-
ment or any State or local government pur-
suant to such Acts. Such requlrements shalk
be incorporated in any program developed
pursuant to this title, and shall be the water
pollution contirol requirements and alr pot-
lution control requirements 9ppllcab1e to
stich program.

(1) The basic purpose of this require-
ment is to ensure that the management
program does not conflict with the na-
tional and State policies, plans and regu-
lations mandated by the Federal Water
Pollution Control Act, as amendsad, and
the Clean Air Act as amended. The pol-
icles and standards adonted pursuant to
these Acts should be considered ~ssential
baselines against which the overall man-
agement program is developed. This s a
specific statutory requiremant thot ra-
flects the overall coastal zore manaze-
ment objective of unified state manage-
ment of environmental laws, requlations
and applicable standards. To this end,
management programs siould provide
for continuing coordination and cooper-
atlon with air and water programs dur-
ing subsequent administration of the ap-
proved management program. ]

(2) There are also significant nppm«
tunities for developing working relation-
ships between air and waler quality
ngencies and coastal zone management
programs. These opportunities include
such activities as joint development of
Section 208 areawide waste treatment
management planning and coastal zone
management programs; consolidation
and/or incorporafion of various plan-
ning and regulatory elements into these
closely related programs; coordination
of monitoring and evaluation aectivities;
increased management attention being
accorded specifically to the coastal
waters; consultation concerning the de-
sirability of adjusting state water quality
standards and criteria to complement
coastal zone management policies; and
designation of areas of particular con-
cern or priority uses. )
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Subpart F—Apnlications for Administrative
Grants

.§ 923.50 Gcneral:

The primary purpcse of adminis{rative
grants made under section 306 of the Act
is to ussist the States to implement
coastal zone management programs fol-
lowing thelr approval by the Secretary of
Commerce. The purpose of these guide-
lines is to define clearly the processes by
which grantees apply for and admintister
grants under the Act. These guidelines
shall be used and interpreted in con-
junction with the Grants Management
Manual for Grants under the Coastal
Zona Rianagement Act, hereinafter re-
ferred to as the “Manual.” This Manual
contaics procedures and guidelines for
the administration of all grants covered
under the Coestal Zone Xianagement
Act of 1972. It has been designed as a
tool for grantees, although it addresses
the responsibilities of the Naticnal
Oceanic and Atmospheric Administra-
tion and its Office of Coastal Zone Man-
azement, which is responsible for admin-
istering programs under the Act. The

nual incorporates o wide range of
“awideral requirements, including those
established by the Office of Management
and Budget, the General Services Ad-
ministration, the Department of the
Treasury, the General Accounting Office
and the Department of Commerce. In
addition to specific policy requirements
of these agencies, the Manual includes
recommended policies and procedures for
grantees to use in submitting a grand
appiication. Inclusion of recommended
policies and procedures for graniees does
not limit the choice of grantees in select-
ing those most useful and applicable to
local requirements and conditions.

§ 523.51 Administration of the pro-
gram, .

The Congress assigned the responsi-

bility for the administration of the

Cosastal Zone Management Act of 1972 to

ihe Secretary of Commerce, who has des-

ignated the National Oceanic and Atmos-
“eric Administration (NOAA) as the

“wsgency in the Department of Commerce

to manage the program. NOAA has estab-

lished the Office of Coastal Zone Man-

agemeni for this purpose. Requests for

information on grant applications and

the applications themselves should be

directed to:

Director, Office of Coastal Zone Managernent
(OCZM) :

National Oceanlc and Atmospheric Adminls-
tration,

TU.S. Department of Commerce

Rockville, Maryland 20853

§ 923.52 State responsibility.

(a) The application shall contain a
designation by the Governor of a coastal
State of a single agency to receive and
have fiscal and prograommatic responsi-
bility for administering grants to imple-
ment the approved management pro-
gram.

(b) A single State appiication will cover
all program management elements,
whether carried oul by State agencies,
areawide/regional agencies, local govern-
mexnts, Interstate or other enbities,

RULES AND REGULATIONS
§923.53 Allocation. .
Eection 308(f) allows a Rtate to al-

" locate a portion of its administrative

grant o sub-State or muiti-State entities
if the work to result from the aliocation
coutributes to the effeciive Implementa-
tion of the State’s approved coastal zone
management program. The requirements
for identifying such allocations are set
forth in § 923.55(e).

§ 923.54 Geographical sezmentation.

Authority is provided in the Act for s
State’s management program to be de-
veloped and adopted in segments. Addi-
tional criteria for the approval of a seg-
mented mansagement program are set
forth in Subpart E § 923.43. Application
procedures for an administrative grang
to assist in administering an approved
segmented management program will be
the same as set forth in this subpart for
applicatlons to -administer an approved
management program for the entire
coastal zone of g State.

§ 923.55 Apyplication for the initial ad-
ministrative grant.

(a) The Form CD-288, Preapplica-
tion for Federal Assistance, required
only for the initial grant, must be sub-
mitted 120 days prior to the beginning
date of the requested grant. The pre-
application shall include documentation,
slgned by the Covernor, designating the
State office, agency or entity {o apply for
and sdminister the grant. Copies of the
approved management program are not
required. The preapplication form may
be submitted prior to the Secretary’s
approval of the applicant’s managemen}
program provided, after consuttation
with OCZM, approval Is anticipated
within 60 days of submittal. of the
preapplication.

(b) Al applications are subject to the
provisions of OMB Circular A-95 (re-
vised). The Form CD-238, Preapplica-
tion for TFederal Assistance, will be
transmitted to the appropriate clear-
inghouses at the time it is submitted to
the Ofiice of Coastal Zone Management
(OCZM), If the application is deter-
mined to be Statewide or breader in na-
ture, a statement to that effect shall be
attached to the Preapplication form
submitted to OCZM. Such a determina-
tion does not preclude the State clear-
inghouse from involving areawide
clearinghouses in the review. In any
event, whether the application is con-
sidlered to be Statewide or not, the Pre-
application form shall include an attach-
ment indicating the date coples of the
Preapplication form were transmitted to
the State clearinghouse and if appli-
cable, the identity of the areawide clear-
inghouse(s) receiving copies of the Pre-
application form =and the date(s)
trapsmitted. The Preapplication form
may be used to meet the project notifi-
cation and review requirements of OMB
Circular A-95 with the concurrence of
the appropriate clearinrghouses. In the
absence 0f such concurrence the prnject
notification and review procedures,
established State and areawide clearing-
houses, should be implemented simul-

taneowily with the distributlon of the
preapplication form.

{¢) Costs claimed gs charges to the
rrant prolect must be benefictal and
necessary to the ohjectives of the grant
project. The allcwability of costs will be
determined in eccordance with the provi-
sians of YMC 74-4. Adwministrative granis
made under section 306(a) of the Act
are clearly intended to assist the States
in admlinistering their approved mai-
agement programs. Such intent procludes
tasks and related costs for lonz rangs
research and studies. Nevertheless it is
recognlzed that the coastal zone ond its
managemen! is & dynamic and ecvolving
process whereln experience may reveal
the need for specially focused, short-term
studies, leading to improved manazement
processes and techniques. The OCZM will
conslder such tasks and their costs, based
upen demonstrated need and expecied
contribution to mere effective manage-
ment programs.

(d) The Form CD-292, Application for
Federal Assistance (Non-Construction
Programs), constitutes the formal appli-
cation and must be submitted 20 days
prior to the desiréd grant beginning date.
The application must be accompanied by
evidence of compliance with A-§5 re-
quirements including the resohution of
any problems raised by the promosed
project. The OCZM will not accept appli-
cations substaniially deficient in adner-
ence to A-95 requirements, i

(e} The State's work program tmple- -
menting the approved manazemant pro-
gram s to be set forth in Part IV, Pro-
gram Marrative, of the Form CD-292 and
must describe the work to be reeom-
plished during the grant pericd. Tha
work prcgram should include:

(1} An ldentification of those elements
of the approved management program
that are to be supported all or in part
by the grant and the matching share,
hereinafter called the grant project. In
any event, actlvities related to the es-
tablishment and implementation of State
responsibilities pursuant to Section 307
(e} (3) and Section 307(d) of the Act, are
to be included in the grant project.

(2) A preclse statement of the major
tasks required to implement each ele-
ment,

(3} For each task, the fallowing should
be specified:

" (1) A conclse statement of how eacn
task will accomplish all or part of ths
program element to which it is related.
Identify any other State. areawide, ré-
glonal or interstate agencles or local gov-
ernments that will be allocated respon-~
sibiltty for carrying out all or portiors of
the task. Indicate the estimated cost
of the subcontract/grant for each
allocation.

(1) For each task indicate the esti-
mated total cost. Also indicate the esti-
mated total man-months, i any, alio-
cated to the task from the applicant’s
In-house staff.

(i) For each task, list the estimated
cost using the object class categories 6.a.
through k., Part ITI, Section B—Budget
Categories of Form CD-292. .
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() The sum of all tha task cosis In
sub-paragraph (3) of this caragrapa
should equal the total sstimated grans
project costa.

(5) Using two categorles, Professional
and Clerical, indicate the total number
of parsonuzl in sach cotegory on the ap-
plcact’s In-house staff, that wiil be as-
slgned to the grant project. Additlonally
indicate the number assigned full time
and the number assigned less than full
time in the two categorles.

(6) Arnidentification of those manage-
ment program elements, if any, that will
not be supported by the grant project,
and how they will be implemented.

§923.56 Approval of applications,

(a) Tho application for an adminis-
trative grant of any coastal Btate with o
management program spproved by the
Secretary of Commerce, which complles
with the policies and requirements of the
Act and these guidelines, sasli be ap-
proved by OC2Z3], assuming avallable
funding. .

(b) Should an applicatlon be found
defictent, OCZM will notify the applicant
in writing, setting farth in detail the
manner in which the application falls to
conform to the requirements of the Act
or this subpart. Conferences may be held
on these matters. Corrections or adjust-
ments to the application will provide ths
basis for resubmitial of the appiication
for further consideration and review,

(¢c) OCZM may, upon anding of axten-
uating circumstances relating to applica-
tions for assistance, waive sppropriate
administrative requirements containad
herein, s

§ 923.57 Amendments.

Amendments to an apgroved applica-
tion must he submiited o, and aporoved
by, the Secretary prior to Initiation of the
change contemplated. fLequesta for sub-
stantial changes should be discussed with
OCZM well in advance. It 1s recognized
that, while all amendments must be ap~
proved by GCZM, most such requests will
be relatively minor in scope; therefore,
approval may be presumed for minor
amendments if the State has not been
notifled of objections within 30 worlkdng
days of date of postmark of the request.

§ 923.58 Applications for second and
subsequeni year granis.

(a) Szcond and subsegueni year ap-
plications will follow the procedures set
fortn in this subpart, with the following
excepilons:

(1) The preapplication form may be
used at the option of the applicant. If
used, the procedures set forth in § 823.55
(b) will be followed and the preapplica«
tion is to be submitted 120 days prior to
the begianing date of the requested
grant. If the preappiication form Is not
used, the A-95 project notification and
review procedures estabiished by State
and areawide clearinghouses should be
followad.

(2) The application must contain &
statement by the Governor of the coastal
State or his designee that the manage~
ment program a3 approved earlier by the
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Sacretary of Commerco, with ang op-
proved amendments, {3 operative and has
not been matertally altered. This state-
ment will provide the basis for an unnual
QCzZM certification that the approved
mansgement program remaing in effect,
thus fulfilling, in part, the requirements
of section 3029(a) for a continuing re-
visw ol management programas.

(3) The CGovernor’s document desiz-
nating the spplicant agency is not re-
quired, unless there has bsen a changs
of designation.

(4) Copies of the approved manage-
ment programg or approved amendments
thereto are not required.

[FR Doe.76-738 Plled 1-8-76;8:45 am]




APPENDIX B.

State Agencies



DEPARTMENT OF NATURAL RESOURCES

(GENERAL POWER OF DEPARTMENT)

1) Creation of the Authority- Section 150L.01l-Articin II, 3206ioa 30
Co the Jonstiibacion of vhe 3tate of Ohilo.

2) General Powers and Duties-Section 1501.01-Director shall “ormn:lats
211 nsbibate 211 programs as carrizd on by the Department. Section
1501.16-The Director may propose Ffor estaliisiasalb 3s a wild, s2enic

or recrcation river area a part or parts of any watercourse in this

state wich aljazent lairls which 1n his judgment possess wabzsre conservation
wild 1ife or historic values. Section 150L.20-Tha Ohio Soil aal Wataen
Conservation Commission shall recommend to the Director a procedure for
coordinasing agelcaltaral poilution aoatament and urban sedimentary
pollution control. Implementation of this oroject shall e based oa
standards for air and water quality as determined by the Director

of EPA, Sectinn 1501.04-Within the Department of Natural Resources,

there shall be created a Recreation and Resources Commission composed of
the Chairman of the Wildlife Council, Chairman oFf Parss anl 22073315091
Council, Chairman of Wat@rway oafﬂtj Council, Chairman of the
Advisory Council on 011 and Gas, Chairman of Forest Advisory C
Chairman of the Soll and Water Conservation Cominission, Chairm:
Natural Areas Council and five (5) other members as appoiabaid
Govarnor.

3) Specific Powers

a) Land-Section 1505.07-The Director may wiih the approval of the
irector o h 1 ronmes iovY r ttorney Gen=2-al
D t f The Environmental Protection Agency, Attorney G 1
and Jovacaors perals esuoval of minsrals from the bed of Lake Zrie.
b) Water -Section 1501.18-The Director may acquire prop=2viy for
us2 as a scenlc or recreation river.
b Power to Appropriate--Section 1501.01-The Direchor nay =vordarizta

proozrty withh the Governor's consent. Such autdority shall be howaver,
exercised by the Director of Adalnistrative Serviess.

5) = Power to Leases,S21ll or Promote Development of Land=Section 1501.0%-
Diresctor nay leass lelC service facilities (as defined in 3S=sction
1501. 07), such as 1nns restaurancs, ete. to any p rson, corporation, =t=2.
or sucn fTacilities may be administered by the Division of Parss and

Recreation.

6) Exceptions to Powers
7) Rule Making Powers

Other powers of the Department and its legally constitused
Nivisions are more particularly described in pages immediately following



DIVISION Off FORLGTS AND PRESERVES (ODNR)

1) Creation of the Aathority-Section 1503.01

2) General Powzrs and Daties-Scction 1503.0M-The Chief of the
Division may plant treecs and taks sach measures as acs: necessary Lo
insurse a profitable growth of timber. Section 1503.40-Within the
Divigion there is to be a Torestry Advisory Council which is to
advise the Chief on Torestry pracilcas.

3) Svzcific Powers

a) Land-Section 1503.05-The Chief may azquire land for state
nurserias. Section 1503.03-Tha Chiefl with Cthe aporoval of itne
Diractor of Natural Resources may purchas2 or acqgulire any 1iless5g
in land suitable Tor forestry purposes.

h) Water
Ity Power Lo Appropriate--No Specific Grant
5) Power To Lease, S211 or Pronste Dzvelonnzat of La ~Sccti0n 15903
Chief of the Division may buy, lease or otherwise acqu Torest land
rith the consent of the Dirvaecior oF Nacural Resoare2s.,
5) Exceptions to Powers
7) Rule Making Powers--Section 1503.01-Chief of the Divisio: pronal
rules Tor Lthe protectioa of public forests.

(2)




DIVISION OF GEOLOGICAL, SURVEY (ODHR)

1) Creation of thz Authority-Ssction 1505.01

2) General Powers and Dutles-Section 1505.01-The Divisio-,

collect and study wmattzry pertaining to the origin use and evaliaation

of raw maberials and natural resources, shall make and have available

for distribation waps, profiles and geologic sections portra Tha
geolozical characteristics and topography of Tha 3taia, de 1505.05-
Thne Cniefl may investigatz and report matters relating to cal

or mineralozizcal conditions of tne state. Section 1505, O+ A y pers

wno drills or digs a well wilthin the state oroducing gas or liquid
excluding water to be used as such shall keep a log of such zciivity

and report the same to the Chief of the Division.
3) Specific Powers

a) Land-Sectionn 1509.081-After the Chief of the Diviszsion

i O
e

; O

e

=

jab)

3

Gas has determined that a disposal permit should issua: for aines or
wvells, he nmust Lrangmlt coples of the application requesting the rizght to
drill or mine to tnw Direcior of ZPA aad the Chlef of Geolozical

survey. The Chief of the Division of Geological Survey 3hall lizayisz
agprove the application unless ne determines that the provposad injection
would present an unrecasonabvle risk of lo3s or damaz2s 5o valiaa:ls iazral

resoureas.

V) Water

I=

Power to Appropriate

Power to Lease, Sell or Promote Davelonn22at oF Tand

N

N
pan— S’ S

Zxcentions to Powers

Rule Making Powers

—~J
—

(3)



SHORT WROSION (ODNR)

l) Croallon of Lhe Andhorioy-Goauion 1LO07. 0L -"T Ghled imnsineey
of the Department of Nal-eal Redoiaan ahaliis et vt L o ion

ot - i LY. ~ - 3
agaxarr o0 thae stato.

2) General Powers and Dutles--Section 1507.01-The Chic™ Tnoinzewn

521l coop oo JLCE Shva 3vach Brosion Board ol The Department of
Defense in carrying our investigations and studles o0 nreszas
q [

20131t on3 along ©he malin shorelines of Laks Trie and of the bays and
projections therefrom, within thes territorial walters of the state, wi
a view %o perﬂecting methods for preventing and correctid' shore
crosion, dzang2s Sherefrom, and o drevent lnundation of improved
pvonprty by th waters of Lake Erie. Section 1507.05-Cnie? Wnginzar
Aayr anner Dby agrasments wliin coaties, municipal “orooraulons and
otner polltlcal subdivisions for the purpossz of dreventing 21l
arrasting erosion on the south shore of Laks Erie and water courses
flowing into the Lake.

3) Spzcific Powers

a) Thaad-S22tion 1507.03-No person st
retarding structure on Lake Erie without I

L
L

s Znled fj.’lolﬂ.eef .

211 construct 2n crosion
Les

C osaomicsiaz pians ©0

b) Water

Y1 Power to Appropriate--Section 1507.052-The state or any coiaby,
cowsnio, municipal corporation which acts as a contracting acancy

under Section 150‘.031 to wréqut) correct, or arrest erosion along
the south shore or Lake Erie, in any rivers walsh arse conl::oad olin

2

T,aka Triz and baiys connected with said Lake, may appropriate land.

5) Power to Lease, S2ll or Promote Dzvelopgi1tni oFf Tand
5Y  EBxzepbioas of Rilas-33 U.S.C.A. Section 40Ll-Approv
Engineers and Secretary .of the Aray 13 requvzi selorea
any bridge, dam etc. in or over navigable watar, nay be
7) Rala Maging Powsrs



DIVISTON 02 OThL AND GAS (ODIR

1) Creation of the Auchoriby-Sectlon 1509.02

2) General Powers and Duties-Section 1509.06-Chief of thz Divisinsn
18 to :oasider applications for permits allowing the drilling ol a

new well, deepening of an exisiing wrll, reoneailng a well, nlossing
back a w2ll to a different source of supply or using a well “or injoecltlio
of a 1ligqaid. BSaction 1509.05-No person shall drill a new wcll, ecte,
without first having obtained a pzrmib Trom Cha Zhiel 0oF Chz Division.
Section 1509.081-The Chief in determining whether or not to issue a
permic under 1509.05, shall coasider whether or not an unreasonabls
risk of waste or contamination to oil or gas in the =zarth will result.
If he determines that such risks would occur he shall reject ths
application, but if he decides that such risk will not occur, he

shall transmit copies of {h=z application to the Director of EPA,

Chief of the Division of Geological Survey and Cnied of the Division
of Mines. Section 4153.111-No person shall locate a mine opening
within 300 feet of any w=ll which produces oll and gas unless hz first
obtains permission from Chief of tThe Division. Section 1509.10-011
drilling log must be filed with the Chief of the Division witnin 30
days after the completion of the well.

3)  Specific Powers
a) Land

b) Water--Section 1509.06-No Persons shall us= a well for
injection of a liquid unless authorized by a permit issued by the Chief
of the Division. Section 1509.22-No person shall contaminate surface
or underground waters witn substances produced 1n connection with
drilling oll or gas wells.

i) Power to Appropriate--No 3pacific Grant of Power.
5) Power to ILesass, Sell or Promote Developmentof Land

6) Exceptions to Powers-Section 1509.39-A municipal corporation may
enact ordinances regulating health and safeiy standards for the drilling
and exploration of oil and gas, provided that such regulations ars not
less restricolve than ruales set forth by the Chief of the Division.

7) Rule Making Powers--Section 1509.03-Chief of thz Division shall wmac
rules and regulations for administration, implementation and enforcement
of Chapter 1509. S=sction 1509.04-Inspaztors may eaforce the rules as
promulgatad by the Chief of the Division. Section 1509.22-Chief of

tne Division shall adopt Sna=2 rules to prevent contamination of surface
or underground waters caused by drilling or producing of oLl aadl o2

B
[ E

(5)



DIVISION O LANDS AND SOIL (ODNR)

1) Creation of the Authority-Section 1511.01.

2) General Powers and Duties-Scction 1511.01-The Division furaish
aild and equipment to Soll and Water Consecrvation Districts, makes
recommendations to ths Departmz=nt of Natiaral Resources on matters
concerning soil conservation and proper land use, and considers
policies affecting state land or land in the custody of Historical
Society and the Divisions of Forests, Reclamation, Wild Life,
Department of the Administrative Service, Transportation, etc.

3) Specific Powers

a) Land-Section 1511.02-T2e Division shall study state owned
lands to determine suitability for parks, forests, recreational or
wild 1life preserves. The study shall include lakes and rivers
suitable for recreational purposes or for the conservation and
natural vropagation of wild life.

b) Water
%) Power to Appropriate-No specific grant of power.
5) Power to Lease, Sell or Promote Development of Land
6) Exceptions to Powers

Powers

i
o

7) Rule Makin

(6)
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DLVLIDIUN U KMGLAMALLON (UMK )

1) Creation of tho Aut ‘1(\1"1 bao=doe o IO Seetion 15100
and Scction 1513.0D~K Roclamad " v goveed 008 Roview 0 o b apootnted
by the Governor wilh i'*(v and conaoat ot Dy aieandley,

2) General Powers and Duties--The Chailal or vh2 Divisina shall
roclaim lalig effected by strip nmining, replace top soil,
vaclkirrading etc. Section 1513.07-No operator shall enga*@ in strip
mining or conduct a, 3trip mining ope“atiOﬁ witho*t a lLCLQQe issuad
by the Chief of the Divisioa of Reclamasiosn,  3Sazvion 1514.02-Not

later than July 1, 1977 nor earlisv than July lj 1975, 10 ouzraSor
3Mall engage in surface mining of minerals or conduct a surfac-
mining op=racion without a permit issued by the Chief of the

Division. Section 1514,03-Any opzrator, 31all olihin ohiv s
after the anniversary datz of ths issuraice 0f a permit, subnit 2
progress report to the Chief stating, the amount of wminsrals
removed ete.

3) Specific Powers

a) Land-Section 1513.02-Chief o the Division may by rule
designate as unsuitable for strip mining, arsas naintaiazd by the
Department of Natural Resources as wild, scenic or recraatlonal
wivars, publicly own=d or dedicated parks, and other areas of
unique and irrsplaceable natural beauty or ~ondition. S=zction
1513.20-Chief of the Division may with ths approval of ne

E
Director of Natural Resources purchasz any ervoded land including
land affected by strip mining.

b) Watber
4) Power to Appropriate-No Specific Grant
5) Power to Leasz2, S21ll or Promote Development of Land-Section
1513.25-After completion of reclamation, Chief with approval of

Attorney General and Director of Natural Resourcas mnay s<ll or leass2
such tracts when same is advantagzous Lo the s3tate

6) Exceptions to Powers

7) Rule Making Powers-3Szcation 1513.02-The Chief is to adopt andg

amend rules and regulationns oroviding for the implementation ¢

1513. Section 1513.05-The Reclaration Boaxrd of Review may for 1ts

own Iinternal management adopt regulations which do not efie ct :rivate
'\

rights. Section 1514.08 The Chief of the Division may by ru
adopt procedures for the submission of permits. The Ch?ol mwy se+
up classifications of mining industries so as to prevent damazz to
adjolining prop=riy.

(7))



THE SOIL & WATER CONSERVATION COMMITTEE (ODNR)

l) Creacion of the Authority-Section 1515.02.

2) General Powers and Duties-Section 1515.02 (A)-Tae Comnission
shall have the power to recommend to the Director of the Department
of Natural Resources priorities for planning in the construction of
small wat=rshed projects and to recommend to the Director, the Gov-
ernor and the General Assembly programs and legislation with the
respect to the operations of Soil and Watar Conservation Districts
which will encourage proper Soil, water and natural rz2source man-
agement. Section 1515.03-The Commission oversecas Creation of

Soil and Water Conservation Districts.

3) Specific Powers

a) Land-Section 1515.02 (A)-The Committee determines the
distribution of funds to conservancy districts.

b) Water-Section 1515.02 (A)-The Committse determines the
distribution of funds to conservancy districts.
4y  Power to Appropriate-No specific grant.
5) Power to Lease, Sell or Promote Development of Land

6) Exceptions to Powers

7) Rule Making Powers-Section 1515.02-The Committee may adopt
rules and regulations for the implementation of Chapter 1515.

(8)



AT PRIESIVES

1) Creation of the Aubhoriity-3eciion 1517.02-The Departaznt of
Natural Resources shall ia coisaloabion with $hor Ohio Natural Arcas
Councill administer a system of natirs presorvoes.

2 Geeral Pogzecs o aadl Duti Secvion 1517.02—~Th0 Dapartment of
Natural Resources shall adninisbtor a 375021 0 a2abar: 0233207235,
formulate polini 5 for ta ection, reglotratloq, dedication of
preserves and waintaln 3arvays and ianvenbories of natural areas

and habitats of rare and endangered species of plants and 2l =z’
3arbina 1517.03-0hio Natural Areas Council advises the DlTDC+Of on

the administration of aatairal preserves. Section 1517.04-The Council
recommends areas for acqgiisision andl proilzates raznliations for usze.

3) Specific Powers

a) Land-Section 1517.05~-The Dircctor may accept by zift,
purchase ete. lands dedicated for a nabire preserve and may
1imit land uses.

b) Water
4) Pawer Lo Adpropriate--No Spzeific Grant
5) Power to Lease, Sell or Promote Developnent of Tani

6) Exeaptinas £o Powers-Section 1517.06-Land dedicated pursuant

to Chapter 1517 shall ant b2 approgriatad without a finding of
1mperat1ve and uravoidable public nescessity amnl wich Sha a9nc00val of
tha Goveraonr.

‘7) Rule Makiag Powers--Section 1517.02-The DPD r

Al o -

v t of Na S
Rasoarcas shatll aloph riles and resilasionsg for the visitation and
protection of nature preserves.
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RECRFATIONAL TRATLS

"._1

N
,)\/ ~—

Creation of the Authority-Scclion 1519.01

General Powers and Datlegs--Scction 15190.001-The Dirocbor of MNacaral

s}

Resonrces shall plan and ddmlﬂLnL“F a state system of recraalional
trails FHr= Hiking, norsehacd riding and other non-moborizad forms of
recrecasional travel
3)  Specific Powers

a) Land-Section 1519.02-The Director of Watural Resources may
aczquire real property for the purpose of establishing, protaciiaz

axdl naintaiaiiag any statz recreational trail.

b) Water

Iy Povwzr Co Appropriate-Section 1519.02-The Director wmay appronriaba
7221 propariy or any estate, right or interest therein for trail
purposes, only along a canal, watercourse, strean, 1lgwar, Lorzrivg
road, etc., pvarticularly suited for non-mocorized vehicle recreational
use and may not appropriate more than 25 acras alnaz aay on2 mile ol
trail,

—

5) Power to Lease, Sell or Promote Developnent of Land-Tae Director
shall through the Chief of ths Division of Parxs

-9

S EY

,,Lvadua1, Drr0ara
21 iavantory o7 tratls and other scenic corrLdors for recreational
us=2. Before January 1, 1975, the Director shall praparz =

conpranzasive glan for dzvelapment of a statewide trall system
to serve present and future trail recreation needs of the stala.

R

2.

6) Exzeptionsg Lo Poxvzrs-S2:0010a 1519.02-Thaz Divector may not
appropriate more than 25 acres of land along any one Cl) mile of btrail.

7) Rule Maxing Powszrs-32:10io1 1519.01-The Dirvaecbor nay adopt
ruales and regulations to restrict uses to the trails, to insures
as2rs safeby, Dreveat damage o the trall roatas and preveat
conflicting uses.

( 10)



THE DIVISION Qb WATER (ODNR)

1) Creation of the Aathority-Scction 1521.02 and Sccltion 1923.01-
Powars under this Section are to be exercised by the Chicl of Lhe
Division of Watar.

2) General Powers and Duties-Section 1521.03-The Division of viatar
shall assist in an advisory capacity any properly constituted wzjor
River Watershed District, Conservancy District, Scoil Conscrvalinn
District or othergovernment agency of the statz in the planninz of
works for ground water recharge. The Division also has authority
to make investigations and studies of factors relating to flocds
and flood control in the state. Section 1521-05-No dam may be con-
structed in a watercourse for the purpose of storing or retarding
water nor shall any Aike or levy be construcced for the purpose of
diverting or retaining flood watsr unless construction parmit has
been issued by the Chief of the Division of Water. Sazction 1521.03-
The Division of Water shall cooperate with the United Statas or any
agency thereof in planning and constructing flood control works.
Seation 1523.01-The Chief of the Division, when in his judzment

it is for tne public welfare and best interests of the citizens of
this state that surplus- IlOOd and other waters of any watershed be
conserved and impounded, he shall construct such reservoirs, dams,
storage basins and other *mprovemeqts as are ascessary or he may
make additions to, or enlarge existing facilities.

3) Specific Powers
a) Land

b) Water-Section 1523.06-The Chief of the Division of Water
may enter into agrzements for the sale or lease of water power
Section 1523.09-From the reservoir, dam or other improvement con-
structad by the Chlef of the Division constituting a part of the
canal system of this state, no water shall be sold or leassd, ex-
cept the water conserved in excess of the gquanity reqguired for
navigation purposes. Szactlon 1523.19-Chief of the Division is to
maintain all damns and rescervolrs and works constructed under this
Section.

4y  Power to Appropriate-Section 1523.01-Chief may appropriats such privat

lands necessary to enlarge dams and reservolirs Saction 1523.11 and

Section 1523.20. Section 1523.01-Chie? may approprlafe private property

the constraction of dams =tc., with the approval of the dirzctor.

5) Power to Leasv, Sell or Promots Development of Land-Ssction
523.05-Chief may sell or lease waber or power derived from watasr.

=1y

6) xceptions to Powers-Section 1523.09-Chief may not lcase or
sell Iataf wihlcn feeds into the state canal system except he may
sell that =xcess of the quanity which is at all times required for
naviugzation purposes. Section 152% 12-Chief may not reduce quanis;
or quality of water in any stream 1f a political subdivision is

asing 1t for water supplies for its inhabitents.

J
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THE DIVISION OF WATtR (ODNR)
continued

6) Exceptions to Powers-Section 1523.13-When a subdivision's water
supply is reduced or iImpaired in the Jjudgment of the Chief, water
may e taken from an improvement before an industrial lessze may

do so.

7) Rule Making Powers

(12 )



DIVISION OF WILDLIFE (ODIR)

1) Creation of the Authoritly

2) General Powers and Duties-1531.04-The Division of Wildlifﬁ shall
develop policies and programs witn the approval of the DI >

Natural Rasources, take the generz) carve 07 and protect wi
state parks, enforce its orders Tor Lhie pdroc=ctlion 2nd mar
wild aninals and sanctiaaries. Section 1531.07-Chief of th
enforces laws to protesct the wildiife on state owned parks a
Section 1531.08-In conformity with Section 36 of Article 20

I
the natural resources of the state AbWailqr ubr(aﬂgj lfkes, 3]
lands and swamp lands, the Chief of tne DlVlSlon of Wildlife he
authority and coauro7 in matters pa2riaining to the protection,

possession and management of wild animals.
3) Specific Powers
21d-Section 1331.06 The

a L2 c
the director may acqiire by leas
ers for wild animals, fish or g2
50n n
t

=3
Oy
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m, river, 1a&e, pond or any water course.

b) Water—Section lSBl.OJ—Chief, with the approval o7 ihe Dirzcior,
may acguire land, water and surfacs rights thereupon, for wild animals.
Schlon 1531.29- No pzr3nas shall pollute any state owned diteh, stream,
river, lake, pond etc.

Ly Power to Appropriate--No Specific Grant.

5) Power to Lease, Sell or Promote Devalonnznt of Land

5 Exceptions to Powers-3ection 1531.12--Chief has no authority to
caange p=2nalsizs for violations of lauw.

7) Rule Maxing Powers-Section 1531.25-Chief, by rule nmay
the caking o7 anaitmals Shreatamed with statewlde extinction.

(@

rescrd

e
@
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DIVISION OF PARKS AND RECREATION (ODNR)

]
!

eation of the Authority-Section 1541,01.

Q
=

a 1 Powars and Duties-Section 1541.01-The Chie? of i{he
ion of Parks and Recreation with the approval of the Di-~

r of Matural R2sources shall determine policies and pro-
grams for the Division. Section 1541.03-AL1 lands and waters
dedicated and set apart for state park purposes shall he under
the control and management of the Division of Parks and Recrea-
tion wnicn shall protact, maintain and keep them in repair.
Section 1541.01-The Division shall create, maintain and operate
a state park system. Section 1541 .03-The Division shall hava
the power to construct, maintain dikes, wharves, landings, docks,
dams and ota=r works on land set apart for state park purposes.
Section 1541.40-An Ohio Parks and Recreation Couacil shall be
created within the Division of Parks and Recreation and shall
nave thae dutliles of advisiag the Chief on recreational ponlicies,
appraising state parks and recreational needs, recommendiag oo
tne Cnhief programs for Division of Parks including acquisitions
of lands. :

3) Spzcific Powers
a) TLand

b) Water

i

Power to Appropriate-No specific grant.

)
5) Power to Lease, Sell or Promots Davelopmnent of Land-Section
1541.08-The Division may leaselands under their control upon
approval by the Attorney General. Section 1541.083-Chief with
approval of Director of Natural Rsasourcas, Attorney General and
Governor may make leases allowing removal of halite from o2neath
Headlands State Park. Section 1541.,081-Chief may sell laads aot
needed for public use.

6) Exceptions to Powers

7) Rule Making Powers-3ection 1541.03-Chief may adopt rules
governing all advertising in stal= pariks.

(14)



DIVISION OF WAMER CRAFT (ODHR)

1) Creatlon of the Aubhorihby-Sentlon 1547.51
2) Gensral Powers and Dutl Sectinn 1547.51-Thne Division of Watercralt
1

-
L

Laws reladlve Lo the identification,

2 O
IJ
51811l aduiniscer and ~1’wﬂ”a 3
ration of watercrait op=ratzd on Lh=

nuadering, title, use and ope

sewage disposal system approved by regulavion 27 L[na Dive

Eavironmental Protection Agency.

vaters of thils stabe.
3)  Boznifinc Powers

a) Land-Section 1547.72-The Division of Wziesroraft whensver it
deems 1t to be in The best interast oF Che staitz a1l as an 2i1d on lava
comnerce and navigation, may construct, maintain and operate refuzs
haroors and other projacits Tor Chz harboriig, wooring and doeckinzg and
storing of wvessels,

b) Water-Section 1547.331-No person shall oparatas a wat=22ia’s 35
Tals Srie which 13 capable of discharging sewaxs unless it has 2

Ly Power to Appropriate

5) Power to Lease, Sell or Promote Developuzii oFf Lanld
3) Txzeptions to Powers-Section 547,77~ ~-Any acztion taken by the Chief

of Division of Watercrafi pertaiaing ton narhor nrojects and refuss
facilities shall not be deemed in conflict with certain powars and
datias conferred upon and iolovatad to federal agencies and to municipal
corporations and other state agencies under 3cciion 7 o7 Acvticle 18

of the Ohlo Constitution.

7) Rule Making Powers-Section 1547.52-Chizf of the Divisioa ado0h63
all rules and regulatlions.

(15 )



ENVIRONMINTAL PROTECTION AGENCY

1) Creation of the Authority-Section 3745.01

2) General Powers and Duties-Section 1501.20-Implcuentation of a
program of agricultural pollution abatement and urban sadimentary
pollution control shall be recommendad by the Ohio Soll and Water
Conservation Committee to the Director of Natural Re SOuUrces end
3hall be conducted in compliance with the standards for ai
water guality as determined by the Director of Environmen
tection Agency. Section 1509, 031-If the Chief of thb Di i
01l and.Gas determines that the JnJLCthq of waste material
wall will not create unreasonable risk, he ouall transmit co
the application for the proposed ingectlo" cO the Director of E
vironmental Protection and the Chief of the Division of Geological
Siurvey. The Director of EPA shall approve the application if he
determines that the proposed injection will not cause pollution.
Section 1541.21-The Director of EPA shall administer Special Sani-
tary Districts, the area one mile back from any state park, reser-
voir, canal, or nature preserve. Section 3707.46-The sanitary »oara,
wnich has control of the maintenance and ervection of sanitary plants.
must get approval from the Director of the Environmental Protecticn
Agency for each and every proposed modification for the erection =2n
maintenance of said plant. Secction 3704.03-The Director of EPA shall
develop programs for prevention and abatement of air pollution.
He shall further prescribe emission standards for various araas
this state. The Director shall further pronibit the location or
modification of any machine or device which the Director finds may
caise or contribute to air pollution and the Director is to grant
permits and variances from the regulations as adopted under Oub—
section (F). Section 3707.42-After obtaining the approval of the
Director of EPA the legislative authority of a municipal corporation
may contact, to erect and maintain a sanitary plant. Section 373L4.02-
Tne Director of EPA is to adopt regulations with uniform state-wide
application as to cites, facilities for solid waste disposal, so asg
to avoid creation of a nuisance or cause water pollution. Section
3745.01-The Environmental Protection Agency shall administer laws
for the control and abatement of alr and water pollution, resourcse.
management, planning of water and disposal and treatmnent of solid
wastes, uewage, etc. Section 3745.01-EPA is to operate the stnt=
governmant 1n ways to designed to minimize envivronmental dam=zce znd
to essist and cooperate with governmental agencies to rs:t::e, johdre R
2ct and enhance the quality of the environnent. Section L9l5.0%-
Bafore a power site may he granted a certificate allowing construce-
tion of major utility facility, it must consider environmantal impach
and must comply with the air, water and solid wasiz reqguiraments.
Section 3745.09-If the DLrector of EPA should find a violation is
caused by pollution sources outsilide the state of Ohio, he shall o-
tify the other state, the United States Environmental Prcitection
Agency and the Ohlo Attornsy General 50 as to secure compliance.
Sectlon 374) 011-The Env1ionmcntal Protection Agency is to adwmin
the air, water and natural resources of the stata for the henerli
of the people in the state. SpCblOD 373%4.05-Each person proposi
to open a new solid waste disposal site shall obtain the approval
of the Director of EPA

ot
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ENVIRONMICNTATL PROLTCTION AGEQQX
-continued-

2) General Powers and Duties-Sectionl541.21-The territory included
within any state park, canal, reservoir, lake or naturc perserve

and surrounding lands ecxbznding back one mils therefrom iz desig-
nated as a special sanitary district. Such district shall ve under
the control and managemant of the Environmental Procection Aﬁ@ﬂﬂj
for sanitary purposcs. Section 1545.21-The Director of ths Eaviron-
mental Protection Agency may make and enforce rules relating to ths
location, construction and repailr of stock yards, hog pens, septic
tanks and ail other places where offensive substances or Liguids
may accumulate within sanitary districts.

3) Specific Power
a) Land

b) Water-Section 1505.07-The Director of the Department of
Natural Resources with the approval of the Director of E the
Attorney General and the Governor may issue p@fﬂlts for pcfmws
to take and remove sand, gravel stoqv gas, oll and other niner
or other substances Erom and under the ped of Lake Erie and no
mit allowing the removal of o0ll and gas from the bed of Lake Erie
should be issued until July 1, 1978. Section 1547.331- Only beats,
with proper sewage disposal fac1llt1es as determined by r&~J1au10q
of EPA, may opﬂrate on Lake Erie. Section 5111.03-The Dirsctor of
EPA may modify the terms and conditions of a permit or issue a per-
mit uvpon conditinas and variance from a national effluent limita-
Tion under the Federal Water Pollution Control Act of 1972. Sectior
6111.03-The Director of EPA is to develop plans to prevent the
pollution of state waters, and to issue permits for the disposal of
wastes into waters of the state. EPA shall supervise the operation
and maintenance of public water supply systems. Section 6111.42-
EPA shall prepare boundaries of water shed districts. Section
5111.44-FEPA is to approve sewage and water purification worxs for
disposal procedures of any municipal corporation. Section 5112.02-
EPA i3 to grant approval for a private sewer system if it is con-
ducive to safety and welfare. The Ohio Water Devzlopment Authorit:-
is authorized to engage in water management not inconsistant with
the standards set for the waters of the state by the Director of ILP:

LA .

3

[6))]

o)
;

'3 W l’

-

4) Power to Appropriate
5) Power to Lease, Sell or Promote Development of Land

5) Exceptions to Powers-Section 370L.07- The Director has no power
to adopt regulations which supercede or 1limit a law relatiaz to
ladustrial health, safelty or sanitation within the bounds of indus-
trial property. Section 3704.11-A political subdivision ray legi-
slate in this area but may not ve less strigent or inconsistent with
this legislation.
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- ENVIROMMENTAT, PROTECTION AGRCY
~cont inucd-

Lo protect bthe

public healtnh and mointain water guality. IS=2ction 3I704.0:-TPA

is to adopt regulations for prevention ana control of air pollu-
tion from all sources in the state. Section A111.042-Dir:ctor

of EPA should adoot and enforce rezulaltion: setting forth and re-
quirering compliance with the national efifilent limitaticns, cte.
32¢Tion HL11.03-The Director of EPA is to Zssue, modify or revoke

orders to prevent, control or abate water nollution.

7) Rule Making Powecrs-s5caolion L545.21-Divantor of bnvironmenbal
Protecvion Agency adopls rules and resulations £

(18 )



OHIO WATRR DEVEIOPMENT AUTHORITY

1) Creation of the Authority-Scction 612L.02, Scction 6123.0L
and Section 6123.02.

2) General Powers and Duties-Section 6121.03-Public policy of
the state is to ovreserve, develop, conserve and manage the vater
resourczs of the state, to prevent or abate the pollution of wai:r
resourcaesd a2l to proaote the beneficial use of waters for the
protection and prsszrvacion of health, safety, convenience, etc
Section 6123.0/I-The Ohioc Water Development Authority shall acqu
construct, re-construct, re-enlarge, etc. solid waste projects
.

and entaOlLol rales and regalavions for the use of such proje

’.h .

- J

kad
[

ot

3) Specific Powers

kel

3

a) TLaad-Section 6121.04-The authorlty may construct, main®a
etc. water development projects. Section 3193 13-When the 01;0
Water Development Authority finds it necessary to 2haage the lo-
cation of any portion of any public road, state highway, »allroad,
or public utility facility, in connectlon with the construction
of a solid waste project, it should causa the same Lo be re-con-
structed at such location as the division of government having
jurisdiction over said road, etc. finds most favorable.

b) Water-Section 6121.04-The Ohio Water Development Authority
a8y adopt rules and regulations to protect augmented flow in ths
waters of the state to the extent augmented by a water developn-
ment project, from depletion, so it will be available for bensfi-
cial use.

4) Power to Appropriate-Section 6121-04 (J)-The authority may
condemn property (public or private) as it deems necessary. Section
65121.0%4 (H) The authority may appropriate land for solid waste dis-
posal sites.

5) Power to Lease, Sell or Promote Development of Land-Section
£5121.03-The authority may lease water development projects.

5) Exceptions to Powers-Section 6121.04
condemn waste water or waste management

[

he autnority may not
11

7) Rule Making Powers-Section 6121.04-The authori
rules and regulations to protect tne augmesnte 1
the state from depletion.

ty i3 to develop
o watar of
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ATR QUALITY DEVELOPMENT AUTHORTTY

1) Creation of the Authority-3ection 3{06 02-The purposcs of
Chapter 3700 shall oe held to be and ars hervehy delermined Lo no
csstential governmental functions and panlic parporsaes of Lh: shabs,

2) General Powers and Duties-Section 3703.03-7na= Air Qiality
Development Authority snhall provide for the coaszervatliy o7 alr
as a nataral resource and shall prevent pollution of tha =ir 5o
2z to vrovide Tor the hzalth, safety and general welfare of ell
the inhabitants of tha stat:, TIn Tarthzreeace of public pelicy
the Ohio Alr Quality Development AlthOF?tj a2y Initiatz, =azgulzn:,
repair and operate air quality projects.
3) Specific Powsars

a) Tard-3action 3705.16-The Onlo Air Quality Developmant

Authority may acyguirs Hy purchase, whenever it finds such pur-
poses expedient, any 1anj3 Tranchisa, easz2mans or other interest
in land as it finds necessary or coavanlens av w2 consurucition
or paration of any alr quality project. 3 1 3705.13-721
the Daion Alr Q321700y Development Authority Wnds lt necessary 0
change the loca»“on DY any poritioa of any pablic road, raﬁlr09d
state ghway or public utility T”n_isu; ia connection wish ohs
=oagtreactblon of a air quality project, it shall cause the sama
to be re-constcructed at suacn location as the division of govern-

)(D\:

ment having jurisdiction overy such road, p.aolls silisy, =2te.
finds most favorable and the authority shall baar ths LoDJ P owaen

re-construction, relocation ete.
b) Water

Ly Power to Appropriate-Section 3706.04 (J)-The Ohio Air Queilcy
Davelovnent Authority may acquire in the name of the Statz by pur-
cnase or otherwise on such terms and in such manner as the Autho-
rity finds propzr-or Ly the exercise of the right of condemnation.
Sectloq 3706.17 The Ohio Adlr Quality DeveTopmﬁnt Arthority may
acquire by aporopriaclon any lands franchilses or other proverty
necessary oOr propzr for thz construction and efficient operation
of any air quality project.

5) Power to Lease, Sell or Promote Developaent of Ta~d

5} Bxceptbions to Powers-Section 3706.04 (J)-The Authorisy wa, 9%
.n)ﬂo)W1353 an alr quality facility of a p=srsoan or zoveryneabal
azenzy. Szction 3705.17-The Authority may not dlcturb provarty
public ubtility or common carrier in interstate comnmesrce, wnless
duplication or restoration is provided.

o
i

D

ion 3705.04-Tha Ohio Alr Quality Develop-

7) Rule Making Pow ot
olish riies and razulations for zir quality

Jers-5ek
ment Authority shall esha
projects.
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DEPARTMENT OF TRANSPORATION

1) Creation of the Authority- Section 5501.02

2) General Powers and D itiec-Section 5521.011-In determining

new hichway lozations, tne Director of Trarsporation is to con-
sider nealzh, safety and wse Tactors. Section 5521.02-The Di-
rector and County Coanissioners may cooperate in re-construc-

tion of Lridzes, cte., and as to comprshensive transportation and
land use studiles. S=action 5501.42-The Director shall have con-
trol of trees and shribs within the limits of a state h“gﬂwam.

Section U4551.10-If a municipal COTpOfatlon fails to mark itself

for aviation purposes, th2 Director of the Department of Trans-

portation shall do so. Section U4561.11-The Department must approve

airports to be used for comm2rcial purposes. Section 1523.14-

The Department of Transportation approves municipal construction

of bridges, etc., along with the Chief of the Division of Watar

Section5501.31-The Dlrector of the Department of Transportation
supervises the state highway system. Section 5501.03-The Dirzc-

vor shall prepare comprehensive plans for public transportatio
Paciliitlzs and prepare for mass transit facilities.

3) Specific Powers

2) Land-3ection 4153.11-Unless a permit has been issued by
th=a Director of Transportation or the Board of County Commlssioners
or the Board of Township Trustees or such other public authority
tnat Ls charged by law Nith the maintenance of a public rocad with
the approval of the Chief of Division of Reclamation and the De-
partment of Natural Resourccs, no person, firm or corporation en-
gaged in a mining or quarrying any mineral stone or clay shall
navz a aine closer than 50 feet to any public road. Sectlon 550L.31~
The Dircctor nay authorize widening of any state highway, etc.
Section 5511.04-The Director may re-locate highways golng throuzn
Conservancy Districts. Section 5521.01-Tne Director may revair,
etc. state roads in municipal corporations if the municipal cornpora-
tion so approves.

b) Water-The Director may enter into agreements witn the
Secretary of Defense in connection with the cstablis 1zeqt, [E
tonance, repalr, ctc. made necessary by rivers improvements, @
nNigaways aad laads ander jurisdiction and control of the Director.
Section 5501.31~-The Dirsctor may authorize the widening of or
straightening of a highway in conneation with Lhe deepening or
straigntening of a water course.

h) Power to Appropriate-Section 5501.31-The Director may aporo-

priate property necessary for the construciion of bridges, etc. Section
5519.01-The Director may appropriate land for roads, brlﬂq,o, ete
1T necessary for the public convenience. Section 5579.01-The Dirs
the Board of COUDtj Commissioners or Board of Township Trustees may
in connection with any road improveﬂv“t appropriate any drainag:s
rignhts outside of a line of a highwey
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DEPARTMENT OF TRANSPORTATION
continued-

5) Power to Lease, Sell or Promote Development of Land-Sesction
5501.37-The Director may sell unnecded property. Section 5501.45-
The Director may convey any interest in Llanl,

6) Exceptions to Powers

?) Rule Making Powers-Section U4561.05-The Department of Trans-
portation issuss rules for air navigation. Section 5501.02-The
Director may prescribe rules to carry out the powers andfunctions

of

tlie D2paritment.
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DEPARIMENT O AGRICULLURM

1) Creation of the Authority-Scction 901.01, and Scction 921.00-
The Department of Agriculture mey adopt measures for thes protec-
tion of vineyvards and commercial vegetable arcas In the state
from herbdicides which are found to have a harmuful effect.

2) General Powers and Duties-Section 901.30-The Director of the
Deparicment of Agriculture may apply to the Secretary of Afzricul-
ture of the United States for Ruaral Rzhablilitation Funds. Secciion
995.32-The Director of Agriculture shall issue permits for the nge
and nanufacture of fertilizer. Section 921.05-Thz Director of the
Department of Azriculture shall control herbicide use. Section
921.63-The Director of Agriculture shall sarve as the Pesh Control
Compact Administrator of the State Section 921.14-The Director
of Agriculture may after due publlc hearing, declare as a pest,
any form of plant or animal life walcn is ¢ﬂjquO”" L0 piz
declare whicnh economic poisons are highly toxic to man., S=z2ction
921.20~-Tha Diractor of Agriculture may cooperate with any other
official agency for the purpose of carrying out and makinz sure

that pasbicids regulation 1s uniform throughout tne state.

.

3) Specific Powers

a) Land-The Director shall 13sue permits ragulating: S5ax%ion
913.02-Commarcial canneries, Section 911.03-Bakeries, Section
913.23-30f% driax bhotitli=rs, Ssction 915.02-Cold storage warehousss

Section 917.05-Dairies.

Iy Power to Aopropriavz-No 3pziiflic grant.

5 Power to Leasza, Sell or Promote Development of Land
6) Exceptions to Powers

*S-oaccion 901.03-The Dep%Ltﬂ41b of Axri
5 and regulations as to thes conduct of

. tion 905.M40-The Department shall promulzaf :
as to the reg ;ioz of fertilizer, use and manufactlre. Sx;t:o
921.07-The Diveztor may 1ssue orde 5 restric £ e
chemicals, fungicides and insecticides. Secztd 2 e
tor of AIELCJIVJTE may adopt appropriatzs rul
viding for the collection and examination or
pOisons.

. vy V-
ampias of
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DIVISJON OF MINES

1) Creation of the Authority-Section #4151.03

2) General Powers and Duties-Section 1509.031-Chiel of iths
Division of Mines is to, in certalin cases, review the approval

of the Chief of ithe Division of 01l and Gas, allowing liguid disposal
injection into an existing well or mine. Seccilion 4151.03-The
Division of Mines shall anforce and supzrvise the execution of all
laws enacted for the health and safety of persons within, about or
in conn=etion with mines, mining and quarries.

3) Specific Powers

a) Lznd-Sachion 4153.111-No person shall coanduct mining op-
erations within 300 feet of an oll or gas well without permission
from the Division and from the Chief of The Division of 0il and Gas.

b) TWater
L) Power to Appropriate
5) Power to Lease, Sell or Promote Developmzal of Land

6) Lxceptions to Powers-Section 4153.11-Unless a permit nas been
issued by th= Director of Transporation or the Board of County
Commissioners or the Board of Township Trustees or such other
public authority that is charged by law with the maintenance of a
public road,with the approval of the Chief of Division of Raclama-
tion and the Department of Natural Resources, no person, firm or
corporation engaged in a mining or guarrying any mineral stone or
clay shall have a mine closzsr than 30 fe2t Tto any public road.

7) Rule Making Powers-Section 4151.03-Chief of tne Division shall
establish regulations, not inconsistent with the mining laws of
the State of 0aio. Sestion 4151.05-The Chief of the Division shall

[

issue regulations for gas storage and inspectors, chemists, etac.
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DEPARTMENT OF ADMINISTRATIVE SERVICES

1) Creation of the Aubhority-Ssction 123.01

2) General Powers and Duties-Section 123.01-Thz Departaen
Adnministrative Services shall have general supsrvision ovar

consbraction of any projects, improvements of public buildin
constructed for the stalta ant ghall drzoars 21d suzzest comp
plans for the developmont of grounds and buildings under ~on
the state.

3) Specitic Powers
a) Land

b) Water-Section 123.03-The wat=ers of Laka Eriz consisting of
the territory within the boundariss of the state together with the
soll neneatnh, and i%s contents, belong to the State of Ohio as a trust
for the people of the statz, for the plelP uses whlcn 1t may adapt,
suvject ©o the powers of the United States government, to the public
rizghts of navigation, water commerce, fishing and further subject to
the property rights of litoral owners including the right to make
aseable land use of the waters in front of or flowing pass th=ir
lands. The Departmesat of Administrative Services is tqe state agancy
charged with the care, protection and endorcament of the state's
rignts.

M) Power to Appropriate-Section 123.21-The Director of Administrative
Services nay talie possession of lands if an injury or obstruction

in any of the public works which would materially impair their

irmmediate use.exists Section 123.45-The Director of Ajministrative
Services 1s authorizej to appropriate an easement for an overflow

of a canal.

5) Power to Lezase, S21l or Promots Develooment of Land-3ection 123.62-
The Director of tae Departmzsat of Administrative Services may lease
unnecessary lands as long as there 13 no interference witn navigation

of canals. Section 123.68-The Director may sell land after the Director
of Natural Resources has determined that sach lands ars unsuitable

for future or present recreational use. Section 123.70-4711 s3les

leases or conveyances of any water or rigat to use th= sane for
hydraulic power made by the Director of Administrative Services shall bHe
3u0j22% to the rights of the State for purposes of navigaition, and

for the maintenance of state reservoirs as state parss and pleasars
ragsorts. Section 123.031-Whenever t“e state acting through the
Governor 2020 cha recommendatlon of the Director of Administrative
Services deterininas bhai any land underlyinc the waters cof Lake Erie
can be developed and lmproved or th2 waters thereol used as specified
without impairment to the public right of nav1gatlon3 2te., th2

state may lease all or part of its interest subject to the powers of
the United Staiss government. Section 155.09-Director may leas=

swamp lands, or overflow lands, with approval of Governor and the
Attorney General for {ish and gane praserves.
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DEPARTMENT OF ADMINISTRATIVE SERVICES CONT'D

6) Exceptions to Powsrs

7) Rule Making Powers-Section 123.03-Any order of the Dirzctoec o7
Administrative Deﬂvlces in any manner pertaining to the care, prot:
211 anloresnant of Lhe state rights in said territory of Lake Erie
shall bz “”ﬁ’l a 7als or ajudication.Section 123.76-The anurtm?JL
Administrative Services shall max:z and enlorce ralas and regulation
pertzining to bodies of water and adjacent land, under onz
suparvisinn of tha d2o0arimant, that are used by the general punlic

vl

n
O by

-y ¢
r

for recreational purpo: a3 may b2 nscessary for the proper
control of management of sald lands and bodies of water.
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STATE BOARD OF HOUSING

l) Crzation of the Authority-Section 373%.01-The State Board
shall consist of the Director of Public Welfare, Director of Ad-
ministrative Services, Director of Economic and Community Devel-
opment and four others appointed by the Governor.

2) reneral Powers and Duties-Sectlon 3735.02-No housing project
proposed Dy a limited, dividend housing company shall »e under-
taken and no building or other construction shall H=2 placed

uinder contract or started without the approval of tne State Board
of Housing. Section 3735.13-4 limited dividend housing company is
one orzanlized for a public purpose with return on initial iavest-
ment limited to six percent per annum. All powers granted are
subject to Board approval.

3) Specific Powers

a) Land

») Water
Q) Power to Appropriate-Section 3735.11-Whan the Stat=s Board of
Housing has approved a project of a limited dividzand housing
company, the property required for such project may be acguired
by the exercise of the power of eminent domain.
5) Power to Lease, Sell or Promote Development of TLand

6) Exceptions to Powers

7) Rule Making Powers
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METROPOLITAN HOUSING AUTHORITY

1) Creation of the Authority-Section 3735.27-A Metropolitan
Housinz Authority is created by resolution of the State Board of
Housing when it is determined that there is a need for a housing
authority in any portion of any county that comprises two or more
political subdivisions, but it less than all territory within the
county.

2) General Powers and Duties-Section 3735.27-The State Board of
Housing shall adopt the resolution creating a Metropolitan Board

of Housing when it is determined that there are unsanitary or un-
safe inhabited housing within the area or there 1s a shortage of
sanitary housing accommodations within the area. Section 3735.31-
The Metropolitan Housing Authority has the power to clear, plan

and rebuild sium areas within the district, under its authority,and
to create and provide safe and sanitary housing accommodations to
families of low income, within the districc.

3) Specific Powers

a) Land-Section 3735.44-The planning , zoning and saaitary
laws of the state and of any political subdivision in which a
housing project is located shall apply to housing projects of the
Metropolitan Housing Authority to the same 2xtent as if said pro-

jects were planned and constructed or operated by private persons
b) Water

4} Power to Appropriate-Section 3735.32-A Metropolitan Housing
Authority may appropriate, enter upon and hold real estate within
its territorial limits.

5 Power to Leas=s, 3521l or Promobta Development of Land
> e

6) Exceptioas to Powers-Section 3735.44-Before any housinz pro-
Jject of an aubthority is considered by tne authority or any real
estate acquired or any agreement for 1ts acguisition is made, thz
location, extent and general features of th2 proposed layout shall
be submitted to the Planning Commission of The municipal corporazion
in which the proposed project is located for the advice of such
planning commission.

7) Rule Making Powers
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OHIO BUILDING AUTHORITY

l) Creation of the Authority-Section 152,01

2) General Powers and Duties-Sechtionr 152.0%-The Ohio Building
Authority may purchase, construct, enlarge and operate dbuildiags

For L pueposs D7 S bding ozesyas wno ara 2liglidble to receive old
ag2, survivors, or disability insurance payuents and are Jdetermaiacid
to be unable as a result of mental illness to protect, to

provide complete care for themselves, and to conduct investigatio .z
ino 20213ing and living conditions.

3) Specific Powers

a) Land-Section 152.05-Any department of the state with the
consent of the Governor way =.ter into an agresment with the Onio
Building Authority permitting the authority to use land under =th=

control of the department, not required for the purposas of the
deparcment.

L) Wasa
) Phway to Appropriate-Section 152.21-May appropriate land for the
COQSLFd”thI of state buildings or for Lh2 use of state agencies only.
5) Power to Lease, Sell or Promote Development of Lanl-3=20tloa

152.05-The Ohio Building Authority may use unused land owned by
another state agsncy or deparbtmesai,

o) Exceptions to Powsrs

7) Rule Making Powers
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DEPARIMENT OF ECONOMIC AND COMMUNITY DEVETLOPLMENT

1) Creabtion of iho Aubthority-Section 122.01
2) General Powers and Duties--Seoztion 122.01-The Department of

Economic and Community Development shall d2v2lon aal oroant-s plans
and prograns designed to assure tnat state rees avz olfiaieatly
used, =sconomic growth is properly balanced, communiity growbh 13
Jeveional in a proper manner and local governments arve ccordinatad
with each other and bthe sbat2. Sec2tionr 122.05-The Deparinsnt of
Economic and Community Development snhall przpare 2lans anil
r2cora21lations of the plans for the promotion for more desireadbls
patterns of growth and devalonna2nt of raesources 00 th2 3tate.
Section 122.07-The Director of the Economic and Community Develorvmant
31all sarve as an advisor Lo Ghe Governor and various state
department boards, agencies and commissions witil resp3ct SO 20203

O

g

f

davelanasn.

a) Land

b) Water

) Power to Appropriate

5) Power to Lease, S211 or Promote Dzvalonmne:as oF Land
5) Exceptions to Powers
7) Rule Making Powers-Section 122.05-The Deparviacnt 27 Economic

and Community Development shall recommend guidelines for the
Javeloomsnt and nanagsmant of duties of communities, shall prepars
and maintain rules and rcecgulations concerning certification of
workable programs for impacted cities.
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POWER SITING COUMISSTION

l) Creation of the Authority-Section 4905,02-Power Sitinz Con-

mluuwom shall b2 comprised of the Chailrman of the Public Utility

Comnission, Director of EPA, the Director oI Health, Director of
bvelopment and a memder of the puelic who shall De an engincer.

2) General Powers and Dutleo~OdCb on 905,03~ ”hc Power Siting
Commission shall compile and publ: cacn =227, onz o zenaecal lo-
cations of the proposed power plaﬂu 81tes and approve oOr disapp?uv:
anplications for a certificate. Section L1906, 04-No person shall
connence to construct a major utility facility, meanﬁng g1 elexhriz
zannrating Ulaﬂb, gas or natural ges transmission line,etc. withoutb
first having obtained a certificats for the facility from the Con-
mission. Section 4905.10-Tha certificate shall be conditioned upon
the facility being in compliance with The ayaljﬂ“&s and ragilatinng
adopted under Chathrs 3(04 3734 and H1L11 rz2labi o (1) Air
Pollution Control, (2) Solid Waste Disposal and (3) Watar Pollution

Control.

3) Specific Powers
a) Land
b) Wzter

4y  Power to Appropriate

I
w
2
jo N

5) Power to Lease, Sell or Pronotz Developa21f of

~

O Exceptions to Powers

7) Ri:le Making Power



s

UTILITTES AND PUBLIC UTILITIES COMMISSION

on 705.%2-The Director of Public

l) Creauvion of bLhe Authoriby-Saectlion
sinle for the construction and

Service snall maiaze aal b2 respd
[an et
improvement of all utilities owned

] or op2zrated Ly 2 munilcipal corpor-
ation, etc. ection 4905.05-The Public Utilities Commission shall
have general supervision over all pablic ubilities.

2) General Powers and Duties-Section 1933, 25 The Commission issues
A%
\_)

20nsant of

certificates of public convenience to a Sa2wazs 300321 sys3benm,
nermitting it to operate. Section 4931,02-A beleg apt Lomoany oy
zonstruct and own lines, etc., and may appropriate land needed for
such lines. Section M933 13-An eleasctric company on

1

W3¢

[V
a muanicipal corporation may construct power lines, e
3) Spzcific Powers
a) Land

) Water-Section L933.151~-A company supHlving water may appro-
prlate lana, unless the land is essential to a2 corporation, pos-
sessi the power of eminent domain.

&) Power to Appropriate-Section U4931.02-A telegraph company may
appropflate land that is-needed for construcliion OF lines. DSLELO:
4931.05-A telegraph company may appropriate laad of a railroas
within 5 feat of The railroads outer most limits of right of way.
Section U4933.15-An electric compahy may approoriabe,anless the land
is essential to an corporation, having :the power of emlnmnt domain,.

[

Power to Lease, Sell or Promote Development of Land

[0

necds land dedicated to a public use, a municipal corporecion wa s

N

5) Exceptlons to Powers-Section 4931.08-If a telegraph company
[=}
compromise or nave probate court dirsct the result.

7) Rule Making Powers-Section 743.02-The Dirsctor of Public Services
rmakes rules for the regulation of municipal water works.
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APPENDIX C.

Municipal, County and
Regional Authorities



BOARD OF COUNTY COMMISSIONERS

1) Creation of the Authority-Section 302.08-Board of County
Commissioners is elected by the residents of the county.

2) General Powers and Duties-Section 302.13-The Board of County
Commissioners may establish a Department of Finance, Welfare,
Health, Public Works, a Department of Sewers and Water; may ac-
quire, maintain and lease property including buildings and other
public improvements as provided by law and may, by ordinance, maks
any rule or act in any manner, specifically provided by general
law. Section 1545.02-The Board of County Commissioners shall be
responsible for the creation of Park Districts. Section 303.37-
The Board of County Commissioners shall have the powers to under-
take and carry out County Renewal ProJects within the county but
outside the corporation limit of cities. Section 6151.09-The
Board of County Commissioners may cause a river, creek or water
course to be straightened or cleaned out for the purpose and pro-
tection of any bridge or road within its coantrol. Section 5553.02-
The Board of County Commissioners may locate, alter, etc. roads
within the county. Section 5555.02-The Board may construct or
repair a public road within the county. Section 5551.01-The Board
may divert a river if necessary to provide proper location for a
bridge or road.

3) Specific Powers

a) Land-3Section 303.02-The Board of County Commissioners
may, in accordance with the comprehensive plan, regulate, by re-
solution, the location, height, sizes of yards, uses of duilding
and for such purposes, may divide all or any part of the unin-
corporate territory of the county, into districts or zones.
Section 307.20-The Board of County Comwmissioners shall have the
same authority with respect to airports, landing fields, and other
alr navigation facilities as 1s conferred upon municipal corpora-
tions and may operats thereon public recreation facilities and
public parks. ‘

b) Water-Section 307.77-The Board of County Commissioners may
give aid to a department of the United States or of the state for
public improvement to reduce flood damage or regulate stream
channels. Section 343.01-The Board has authority to create county
refuse and disposal districts. Section 6151.09-The Board of County
Commissioners may cause a river, creek or water course to be
straightened or cleaned out for the purpose and protection of any
bridge or road within its control. Section 5551.01-The Board may
divert a river if necessary to provide proper location for a bridge
or road.
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BOARD OF COUNTY COMMISSTIONERS
-continued-

i) Power to Appropriate-Section 303.38-The Board of County
Commissioners may acguire by eminent. domaln any interest in real
property which it deems necessary for or in connection with the
County Renewal Project within the county. Section 307.03-The

Board of County Commnissioners may appropriate land for a rignt of
way or easzament, etc. Section 5555.09-The Board may appropriate
lands needad for the improvement of county roads. Section 5570.01-
The Boardmy appropriate drainage rights in connection with a road
improvement. Section 5579.02-The Board may appropriate drainage
rights in connection with a right of way.

5) Power to Lease, Sell or Promote Development of Land-Section
303.27-The Board of County Commissioners shall afford maximum
opportunity, consistent with the sound needs of the county, to the
rehapilitation or redevelopment of the county renewal area by
vrivate enterprise. Section 307.11-When the county would be bene-
fited, the Board of County Commissioners may make, execute and '
deliver contracts or leases to mine iron ore, stone, gas and other
minerals upon lands owned by such county.

6) Exceptions to Powers-Section 303.18-Zoning Regulations issued
by the Board of County Commissioners shall not apply within
municipal corporations. Section 302.13-In cases of conflict be-
tween the Board and a municipal corporation or a township, in the
exercise of their powers, the municipality or township shall pre-
vail.

7) Rule Making Powers

( 3%)



COUNTY RURANL 723G

1) Creation of the Authority-Section 303.02-Bourldl of Counby
Comuaissioners Section 303.04-County Rural Zoning Commission

2) Genaeral Pow2rvs and Duties-Section 303.02-For the purpocs of
promoting the public health, safalby a1l adrals, Lthe Board of County
Comaissioners may divide all or anj part of the unincorporacad
cercivoey of ohe county into districts or zones of such number,
shape and area as the Board det 9PJLQD“. Section 323.04 and
Szction 303.05-The Board of County Commlssioners snall zreate

and 2aihahlish a County Rural Zoning Commission which shall submit

a plan representing bhe rezommendations of the Zonlang Commission

or the carrying out by the Board of County Commissioners of one
oL

T
7 g activities.

3) Spz2ific Powers

) Land-Section 303.22-Where the people of a townsnip have
approved Towashilp zoning TDgUlaTLUHS prior to the adoption of a
county rural zonlag rebOlduLOL hy tam Board of County Commissioners
and the county plan includes arza covered by the tLownshio soniag
olan, the zoning resolution adopted by the Township Trustees
shall take presidence over the zoning resolution adopted by the
Board of County Commissioners, unless a majoricty of township
residents approve the county rural zoning plan.

b) Water
Ity Power Gto Appropriate
5) Power to Lease, Sell or Promote Development of Land
6) Exceptions bo Powars-Sectilon 303.21-The County Rural Zoning
Commission and the Board of Couniy Comnisz=ionars may not prohinit

tne use of any land for agricultural purposes nor may they prohivif
cne Ionzation or erection, change, enlargemsnt or alteratlon of any
building or structures of a punlic utility or railroad nor may

trn2y prohibit the use of any land for the construction 2f A 2l
and operation of any mercantile or retail establishment, drugst
lunchroon, vilace of establishment in any area zone for tr iz or
industry.

7) Rule Making Powers
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ATIRPORT ZONING BOARD3

1) Creation of the Authority-Section 14563.03

2) General Powcrs and Duties-3ection 4563.03-When an airport is
publicly owned and all alrport hazard areas, pertaining to such
airport are lozated iIn the territorial 1limits of one political
subdivision, the legislative authority of the political subdivision
shall constitute the Airport Zoning Board.

3) Specific Powers

a) Land-Section-4553.03-The Airport Zoning Board may adopt

and enforce alrport zoning regulations for such airport hazard
area. The Board may pass 1ts regulations dividing hazard areas
into zones, may regulate and restrict land uses wnich, by their
nature, constitute alrport hazards and may rsstrict the height to
which structures may be erected or objects of natural growth, allow-
ed to grow. Sectilon 4563.05-Prior to any initial zoaing, thz Lir-
port Zoning Board is to appoint a Commission to be kaown &s the

iroort Zoning Commission to recommend the boundaries of wvarious
zones, etc.

b) Water
4) Power to Appropriate

5) Power to Lease, Sell or Promote Development of Land

6) Exceptions to Powers-Section 4563.04-When airport zoning regu-
lations conflict with other zoning regulations applicable fto the
same area, the limitation or requirement best calculated To iasure
safety,shall govern. Section 4553.09-No airport zoning regulation
shall require the chanze of a prior non-conforming use.

7) Rule Making Powers-Section 4563.06-No airport zoning regula-

tion shall bz adopted except, that, by the legislative body of
the political subdivision, after public hearing.
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COUNTY AND REGIONAL PLAINING COMMI

S5TON

1) Creation of the Aathoricy-3a2ction 7

Commissioners oOf any cointy May iw& on pe'

commission of a majority of tda

having such plannwnﬁ commissions, shall ;r“

and maintenanc op a county plunﬁfww coma.
Section 713. 91 The planning commission of

trustees and the bvoard of county zoaaisii

isal

22-The Board of County
'on of the planning

roorations in the county
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Lnzat=21 may cooperate 1In the creation of

2) Gencral Powses o3l Dibines-32:5000

county planning commission shall make rz
the 'nvironm@wt and economic aspects OL

ascertain laal 132 and op=n space and e
of conservational., Saztinn 713.25-The pla
municipal cornoration ©o wmich a rezional
certiFied may adopt such plan and shall -
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commission of any
comansy Dlan 1s
apon hava fthe

sam=2 Torce within the municipal corporation and is providad by inw

o c:aztec for olans preparad and adopted vy the local planning
commission
3) 3pzcific Powers
a) Land
b) Water
i) Power to Appropriate
5) Power to Lease, Sell or Promote Development of Land-

Section 713.25-The Counity or Regional Planning Commissions shall
review and evaluate and nale ““°vnn,ndatiJW°fbr the planning,

location and scheduling of public facil

T oorD

L.

oiacts wlonta gne

repion and affecting the development of tﬁe area.

Exceptions to Powsrs

N
~—

7) " Ruile Making Powers
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COUNTY TRANSIT SYSTEM

1) Creatlion of the Authority-Section 305.01-A County Transit
System and a Coanty Transit Board shall be created by resolution
of the Board of County Commissionsrs.

2) general Powers and Duties-Section 3056.04-The County Transit
Board sn2ll control and operate the County Transit System.

3) Specific Powers

a) Land

b) Water
) Power to Appropriate-3ection 306.04-The County Transit Board
shall exercise the power or eminent domain So aporodriate any real
2s5tate interests within or without the county necessary anld nronsre
Tor Ui exercise of its powers.

- 5) Power to Lease, Sell or Promote Development of Land-S=ciion

305.06-County Transit Board may enter into an agreement with any
municipal corporation, township or other county whereby sucn Board
undertakes to provide transportation services for the movemant of
persons within, from, or to such municipal corporations, townships
or county.

6) Exceptions to Powers-Section 3056.04 (0) (1)-The Board may not
appropriate property of a state or municipal corporation without
consent of the state, municipal corporation, etc. The Board may
appropriats property of a comion carrier, public utility, etc.

only if 1t provides for duplication or restoration.

7) Rule Making Powers
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REZTONAL TRANSTIT S5Yo9WEMS

1) Creation of itne AninoriTy-3ec twon 305. 39 -A Rerziona l Transit
Authority may be creaved by any counby ar any Lo Hy mos s b2y,
mnnicipal “orpowa+j0ﬂ°, townships or ﬂowv qatlon tnareof for the
purpose of acquiring, op=rabi g, a7 o oz, 2xha2ading transic
facilitles,
2) Gzneral Powers and Duties-Section 305.34-A11 the powzre aql
anthorsiity seantbed oo, Risinanl Transit System or Authority shall
be vested in a Board of Trustees which shall manage and conduct
its afratvs. 3a2:bion 305.335-A Regional Transit AlfnorWBj may
acquire, improve, extend and make chanzes for the use of franzsic
Tacilitles.
3) Specific Powars

a) Land

b) Water
U Powar to Appropriate-Section 305.35-Th2 Board of Trustzes Ior
a Regional Transit Authority may exercise vower of eminent doqain
to aporovriase aay land, right, easement or otqer property which is
within or without the terriforial nounicrzias ol Th2 transit
authority, necessary or proper to the construction or efficient
operation of aany transit Tacilitr.
5) Power to Lease, Sell or Prowmote Developaent of Land
6) Exceptions to Powers-Section 305.35-4 Razional Transis

Autnority does not have the power to appropriate any land or
gasement velonging to the stats dr ni-7:ioa 2orporation witod
the consent of the stats or municipal corporation. Section 305.45—
Nobhiag in the chaniar oartaining to Regional Transit Authorities
shall limit the exercise of ths power ov athority zrantaed to

the counties, municipal corporations.

7) Rule Making Powers-Section 306.35-Th= Razional Transit
Authority may make, adopt, amend and repeal by—laws for the
adninistratioa of 1its affalrs a1l riales and ragulations 30 as to
control the administration and cp2ration of transit facilizizs

under 1ts Jurisdiction.
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PORT AUTHORITIES

1) Creation of the Authority-Section L4582,02-Any municipal
corporation, townsnip, county or combination of the above, no one
of whicnh has been included in a Port Authority in existence on
December 15, 1954, comprised more than one subdivisionsmay
create a Port Authority.

2) General Powers and Duties-Section 4532.07-The Board of Dirzc
tors, as created under Section 4582.03, prepares a plan for dtJrc
developmant and shall give notice to land owners, upland and con-
tiguous to submerged land. Section 4582.03-The Port Authority
shall be governasd by a Board of Directors. S3ection 4532.05-Tha
Aathority may construct and operate docks, warehouses, aviation
facilities and recreational facilitiss in, or on the wahze or
waterfront.

3) Specific Powers

a) Land

) Water-Section 11532.06-The Port Authority may straignten
and deapen water courses necessary for proper development of ths
port.

) Power to Appropriatz=-Section 4582.06-A Port Authority may ex-
ercise the right of eminent domain to appropriate any land righis
and way, nacessary or proper for the construction or efficient op-
eration of any faclilicy of the Port Authority and included in its
official plan. The Autnority must provide for duplication, reloca-
tion if public property or property of a common carrier in inter-
state commerce 1s approprlated.

5) Power to Leasa, S=21ll or Promote Development of Land-Section
4532 .05-A Port Authority may purchase, sell, lease wharves, etc.

6) Exceptions to Powers-3ection U4582.16-No municipal corporation

participating in a Porl{ Authority shall, during the aubhority's
existence, exercise powers over Lake Erie.
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PARK DISTRICTS

1) Creation of the Authoriby-3zcition 1545.01 % 1545.02-Park districts
may bhe created oy petition to the Probate Coart of Tha counby 1In which
iwz lisbrint Ls to we located and will be so creatsd 17 the petition is
signed by the majority of the electors rasiding witivin Ly pronasol
diatricn,. Districzcis nay also ve created by resolulion of a board o
county commissioners, board of townshlip Lrist=es or 0

e

SELS
ai1bhorit s of any qllicioa’ corporation, within such proposed diuuf ct.

2) Ganaral Powers and Duties-Section 1545.05-Upon 2raasiosa of ih ar
district, the provats judge creating the district shall appolnt tars
Commissioners £D coastitcaba a Board. Saation 1545.07-Board of Parx
Commissionars has the power to hire personnel for thsz purpnsss oF

acqguairiang, planniag, developing, protecting, ma*nta¢a1ng or iwmproviag land
3) Specific Powers

a) Land-Section 1545.11-The Bosrd nay azgiicz lanl forr Jor=at
raserves and for consarvation of resources of the statbzs.
Section 1545.15-Territory adjacent to the park district may be annexed
upon petition to the board of park commissioners wno will thara 1000
requ2ss the prowate court to allow the annexation.

b) Water-Section 1545.29-State canal lands abhandoned Tovr caaal
ns2 may oe leased Lo any part district.
Iy Poner to Appropriate-Section 1545.11-The Board of ! 5LOsTS

nay acqiira lands withiln or without the park district ©

YO Mg
[
by

D0 R
@]
o]
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S
into forest reserves and for the conservacion o anabaral = 1rees Ol
the stabz including streams, lakes, submerzged lands, and swar p lands.

5) Power to Lezase, Sell or Pronsie Davelopnant of Laxd-Szction 1545,.12-
Board may scll unneeded land or may lease. land for purpos=s 108
inconsistent with the purpoases for which the land was acquired.

5 Exceptions to Powers-Section 1545.14-Pari Distritts nhave no powsar
to acguire or control any property owned or controlled by any obhar
puolic authority, except by agreement.

7) Rule Making Powers-Section 1545.09-Board of Pari Joaiissiosnars TA T
create rules to protect the park and to preserve good order adjacsenat to
the pari.
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SEWER DISTRICTS (COUNTY AND REGIONAL)

L]

1) Creation of the Authority-Scction 6117.01-Cre
tion of the Board of County Comm;ssionefk.jo 1115 4
to include unincorporated territory. Section Hl19.01-I7 =
trict is to encompass and to include territory from more i1
county, a Razional Sewer District is to be create

2) General Powers and Duties-3a2ction 0117 05-After the =stablish-
ment of a Sewer Distrizi, Che Board ol County Commissioners shall
have prepared by the County Sanizary Eagineer, a gznaral plan for
sewage and sewvage disposal for said district.. Ssction 5113.01-
Any aresg situatad 1n an unincorporatsd part of one or mors con-
tiguous counties or in one or more municipalties or both may b2
organized as a Regional Water and Sewer District, To supnly
waters to users and to provide for Lhe zollecitlon, treatment and
disposal of waste water within and without the distrint.

3) Sp2cific Powers

Q,

a) Lan
) Water

4) ‘Power to Appropriate-3ection 5117.39-Whanever in the opinion
of the Board of County Commissionsrs, i1t 1s necessary (o procuars
land for the construction, maintenance or operation of any sewar,
the Board may appropriabz suzh real estate, right of way, easement,
etc. Section 6117.47-The Board =ay appropriate property necessary
for the proper construction and naintenance of a trunk or main
sewer. Section 6117.48-The Board of County Commissioners may an-
propriac2 land necessary for an easement for a trunk or main sewer.
Spbbloﬂ 5119.11-The Board of Trustees of a Regional Water and
Sewer District may condemn land for the use of the district.

5) Power to Lease, Sell or Promote Development of Land
6) Exceptions to Powers

7) Rule Making Powers-Section H117.01- R}_r
Board snhall not be inconsistent =with Ct

Protection Agency. Ssction 6119.0%8- The R,
powers Lo make rules and regulations throu




SALTITARY DISTRICTS

1) Creation of the Authority-Section 5115.04-The Common Pleas
Court —pon petition cresates a district to clean poliatad st
213 resulate Ctheir flows Tor sanliary purposzs,

o~

reams

2) Gencral Ponors and Duties-Section 5115.15-The Board of Di-
cantars 07 A 3ol °F Discrict shall prepars a plan for L“ﬂ im-
provement for Wthﬂ the district was creatzd. Section 6115.15-

Jpon complecisn o 3ucn plan, the Board shall @udnlc 1§ ta tne
Environmental Protection Agency for approval. Section A115.1%5-

The powsarus 27 The Board are limited Lo the construction and

1
maintenante o 522 works thadt are necessary to carry out the
purposes oFf the district, in improvzazat of 3anitation and water

supply.

3) Specific Powers
a) Land
b) Water

Iy  Power to Appropriate-Section 6115.22-The Board may condamn
land not a2lrealy condemn=2d by the Court. Section 6115.21-The

Board when 1t deems 1t necessary shall have dominant right of

eminent domain over railroads, telegraph, telephone companies,
counties, municipal zorporations and other local governmental

anthoriti=s.

Powzr to ILi2z2se, Sell or Promote Development of Land-3ection
5115.18-The Board may sncumber aind lease land needed for the lo-
cation of works of the district.

Wi
N

5) Exceptloas to Powers-Section 5115.13-The Board of Director
of a Sanitary District do not have the power fTo coasiirize, 27
laboral szwers or sewer systems, waber malns, etc. for local ser-
vice within the political subdivisions forming the district; such
improvements in every case being provided by the public corpora-
tions or persons served by the works of the district. S=action
6115.15-If 2 Sanitary District is estadblisned for purposes obhers

t1an the drovision of wabzr supply, for public use, no punlic

3
ARy

corporatloa shall install within such district any outlet for dis-
.ehargze of sewage or other ligquid wastes until the plans have been

submitted to and resceived approval »y ths 3dard.

( 43)
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1) Creation of the Autnority- Sactlon 1515.01-Congzrvancy 1iL30r0i:is
are crecata2d unoa the petition to the Soil and Water Conservation
COHMlu;H@. Section: 1515.05-~Tha Conservan:y District shall be governed
by supervisors. Section $101.13-Thz Dircctor 5F the Bavirosmantal
Protaction Agency must approve the creation of. 2 consarvancy district.

2) General Powers and Duties--Section 1515.03-Supzrvisors may
invaestigate soil erosion and prevent erosion. Section 1511.00L-
Coiservaney districzts may receive aid from the Division of Land and
Soil. Section HLOL.24-Tne propzrty and water of the district

shall »e used to best promote welfare of the innabitants, =2tc.

3) Spacific Powers

a) Land--Section 1515. 08~—The District may implement, plan,
construct ete. and oparate preveatlva and control measures autinorized
under state and federal programs for aatural resodyire2 2onsarvation
and flood prevention and utilization of water within the district,
sunje2c Lo the aopproval of the Diractor of Natural Resources.

b) Water

) Power to Appropriate--Section 510L.03-Ths Board of Dirz:lors of
Conservancy districts may condemn to the uses of the districi any Taad
or nroperty withia or without said district, not acqulred or condemned
on the report of the boaxd of aporalsers of the consz2revancy distriet.
Section 6101.17-The board of a district shall have a dominant right

of eminent domaln over ral;iaadb telegraph, telephone companies,
townships, municipal corporatlons ate.

5) Exceptions to Powers-Section 1515.13-Nothing contained within the
ection pertaining to the Soil and Water Co:nservacior Committes ]

constitute an infringement upon the powers and rights of th

WL T,

Rule Making Powers-Section 6101.24-The board may maxs risilations
r the determination and mzasurement of the increas2d beticer, dr mors

oavenient us2 of, or venefit of the water supply of the district, for
D
in

[STNB RN

termining rates o7 zompensation and for security to all vartfies
terested, the greatest and bhesi us2 of the walters thzreof,

]_l

(&)



WATER SHED DISTRICTS

1) Creation of the Anthority-Section £105.22, and Section 6111./2.

2) Gensral Powers and Duties-Section 6105.12-The Board of Dirac-
tors shall develop plants for weter use, przpars p7a19 for Sub—
mission to the Environmental Protaction Az . il
source control. Section 6111.42-The Dirs:

the authority to prepare an accurate ‘ap =l 4

territorial boundaries of proposed wa sned distrLCvo withlh

the state. Section ©6105.131-The Board of Directors of a Watar Shzd
District shall recommend appfoprlaue means to resolve wabter 00—
Tlicts anoung watar user interests and:betwzen geographis areas
within the territorial bDoundariss of the d*atr*ct, shall designate
specific reaches in the channel o any watar course within the
territorial boundaries of the district as z restrictzd 2hannel ani
snall issue permits authorizing the coastruction cqange or alier-
2ti0on of the structure or obstruction 1n a restricted chanasl, -<to.

3) Specific Powers
)

b) Water

U1 =
— o~ N

Power to Appropriatz

Power to Lease, Sell or Promote Development of Land

(OX

Exceptions to Powazrs

.ﬂ

Rule Making Powers
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MUNICIPAL CORPORATIONS

1) Creation of the Authority-Article 18, Section 3 of the Onlo
Constivation. Section T701.05

2) General Powers and Duties-3ection 715.05-A municipal corporation
may establish and operate municipal lléhtl_oj power and h2ating
plants and procure everybhing necessary for such opzration,

Sachlon 717 Ol—A municioal corporation may acquire by purchase
or condamnation, real oropevtj, construct wharves and lanis on

navigavlie waue?) B e cedquire water works to suoply water

to the inhabitants of the municipsal cozp)?atian) sonabroct sowers and
sewage disposal works, construct docoi s, “oﬂstﬂ~wr levies,

dams, wasteways and improve any waber cour:ze p°¢37ﬂ thrs.izh ohe

11nicipal corporation. Section 721.04-Any municipal corporation
within The 1imits of which there is Included a part of thz shors
of the waters o7 Laxs Zric may in ald of navigation and water comnsrce,

construct, maintain and operate plers, docks on any land telonzinz
to the MXWlC“LDl corporation. Any such m:nicipal corpo-vz;on Ay oy

-

ordinance subject to federal legislation, =svablisn hardsr linzs
and othar regulations. The territory for which this section =npliass
i1s limibed to that within the limits of the municipal corporation
and extending into Laks Eric Lo bha distance of two miles from ths
natural shoreline. For all purposes of Zovarena:nt anl 3"30“:5 >3

of such powers, the limits of any such municipal (oroora‘ na
D2 held to extend out, .in, over and under sucn watar and lw*’

or that made within such territory. All rowsrs bfdﬂt d Sy
s3nall »ne2 exercised subject to the powers of the United Stz
zoverment anl the public rights of navigation. A£11 mine:
or other natir 1 resources exlsting in thzs soil or water
terricory whether they ave anw ;ovufed by water or not ara
to the state. Soction 713.01-A nmunicipal corpsratisn mary
a city planning commission. Section 715.40-A nmunicipal
a2y 9pan and construct sewage disposal WOrxs. SeCuJOW 715,
nunicipal corporaltion has tae power to collect and disposzs of rafuse.
Section 715.29-A nuniclipal corposration may regulate by OTqinah“ﬁ

the use, coatrol and maintenance of bHuildiazs used for hunan occupancy

-y .

3) Specific Powers

a) Land-Section T709.13-~-The inhablsants of a municirval
rporation may enlarge the limits of such wmunicipaliity 27 Lne
2zablion of contiguous territory.

0

\\L"

-11

L_

for the supply of water by the construction of walls,

b) Water-Section 715.08-A municipal corporation mzy vrovice
Jabar works Tor the protection of such water supply and to nravany

ST
T
s

Che unnecessary wastz of watzr aul ooliiz o1, Section 715.15- 4
municipal corporation may open, enlarge ete. any canal or WAL Treoursa
located in whole or in part in the municipality. Section 715.31-4
municipal corporation may regulate public landings, wharvas, doz’is 2te,

(46 )



. MUNICIPAL CORPORATIONS CONT'D

4) Power to Appropriatz-Section 709.13-4 municipal corporation
may annex adjacent Lerritory. Section 712.01-A municipal corporacion
mayy appropriate real estate for opening, stralighteniang anl

ext=nding streets or other public places for parks, for nrisons,
nospitais, levies, wharves and landings, for providing a watzre 310070y
"or 1ts=21lf and its inhabitants, for the purpose of the constriuzt’on

or op=2ration of stresets, for other railway companies, for
establisnhiag aivports, lanling fields or other alr navigation
facilities, either within or withoal The limits of a municipal
corporation, for aircraft and transportatinn terainals, with powr
to impose restrictions on any pars thereof =2ud lz2as3ing such par:d

ol

thereof as 1sdesired for the purposes assoziabed with or linii-as
Tt 3uc2n airports, landing fields ete.
5) Power to Leass, Sell or Promnote Devaelodinznt of Land-Section 715.01-

A municipal corporation may lease bulldings, structures or other
improvements. Section 721.01-A munilcipal corporation may sell or
lease property beleonging to the municipal oorporaition.

d) Exceptions to Powers-Section 1509.39-A municipal zorsreatisn may
legislate so as to protect health and safz2ty in tn=2 course o7 10 1Ting
for 0il and gas uut may not enact leglslatloﬂ which is less strizznt
than that is conba’in=1 in chapber 1500 relating to the Division of

0il and Cas or the rules promulgated Dy the 2°nis division of oil

and gas. Section 713.14-The legislative power granted to the

municipal corporation does not repeal, reduce or modify any powsar
sraat=3 Ly law or ¢hwrber to any runicipal corporation or the
legislative authority therszof or impalr or rescrict the power of any
mun1c1pal corporation under Article 18 of th2 Onio Constitubion.
ction 713.15-The lawful use of any structure or land as 2:11sting
and lawful at the time of enacting an zoning ordinance may bs
coriinied although such use does not conform with the ordinanc
but if such nonconforming use 1is voluntarily discontinued for
years or more any future use of land shall be in conformity wiith
sald zoning ordinance. Section 719.01-May not approprait=z land
o* a commodn carrier, public utility unless provision is mads Tov
zstoration etc.

Ie)
=2
’CT

T

7) Rule Making Powers
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SAMNLTARY PLANIY

1) Creation of the Authority-Scction 3707.40

2) General Powers and Duties-Section ?O?.Q6—A SaAitary 320d

32l have entire control of the ereccti 2.

sanitary plant and the purchase of nec 9

T™e Board may modify the origiral pla

th2 approval of The Director of BPA. ]

taining the approval of the Director of tatire

aithority of a municipal corporauion may contract to erzct and

mainzaiﬂ 5, sanitary nlant, 3ection 370741-Upon the recommend 2.

of {the Board of Health, of a city,the legislative authoritcy o7 L'y
sovernmantal subdivision mey cause plans and estimates o be prz-

pared and land to be appropriated as is necessary uO nrovids for
the proper disposal of sewage, garbage and wasts matiers of the

aunicipal corporabion.
3) Specific Powers

a) Land

b) Water
Iy Power bo Appropriate-Section 3707.41-A municipal corporation
ray condena land within or without its jurisdiciion for construc-
cion of a sanitary pizat Tor She disposal of waste,on recommenda-
tion of the Board of Health.
Powzr Lo Lease, Sell or Promote Development of Land

xceptions to Powars

Rule Making Powers

N
Sy g —
=
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PARKS AND RECREATION

1) Creacion of ifnez Aubnority-Ssction 755.01
2) General Powers and Duties-Scction 755.0L-The Boarl o7
Par’t Jomnissioners sqall have contvol of the management of parks.
Section 755.03-The Bosxrd of Parx Jo1iisstniers may a2stablish or
zxtend parks, boulevards and playgrounds within such city or
territor,; contiguous thereto.
3) Specific Powers

a) Land

b) Water
4) Power to Appropriatz-32:tioa 755.03-The Board may Zpprorriats
property for park purposes,
5) Power to Lease, Sell or Promndots Daviloviazac of Land
5) Exceptions to Powers
7) Rule Making Powers-Section 755.07-The Board of Pasy Joawisoiorsrss

nay adopt rules in aid and control and management of parks
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PLANNING COMMIOSOTON

1) Creation of the Authority-Section 713.01-UL"e legislative
authority of a village or city may establish a city planning
commission.

2) General Powers and Duties-Section 713.02-Tnhe planning commission
of a city shall make plans and maps of the whole or any vortion ol the
municipal corporation showing the commission's recommendation for
the locations and character and extent of streets, alleys, etc.
Whenever the commission makes such a plan no public building, stru
ture, street, dock, utility, etec. shall be constructed or author-
ized to be constructed in the municipal corporation or portion
thereof unless the location character and extent thereof is appr

by the commission.

=

@)

(U

3) Specific Powers

a) Land-Section 713.07-The planning commission may feg ulats
and restrict the location of buildings. Section 713.08-Tha vlan-
ning commission may place restrlctlons on the heights of o;»ldings

and structures. Section 713.09-The city planning commission may
place restrictions on location, height and bulk of buildings.

) Water-
Ity  Power to Appropriate-No specific grant.
5) Power to Lease, Sell or Promote Development of Land

6) Exceptions to Powers-Section 713.02-The city planninz commission
disapproval of a certain location may be overriden by a 2/3 vote
of the legislative authority. Section 713.14—Nothing in Chaptar 713

snall repeal, reduce or modify any power granted by law or charter
to any mun 1c1pal corporatlon, or the legislative authority thereor
or impair, restrict the power of any municipal corporation unde:
Article 18 of the Ohio Constitution. Section 713.15-A municipal
corporation may not enact a zoning ordinance, zoning out a prior
non-conforming use and a prior non- Loqlormlnb use becomes non-

functional if it is voluntarily discontinued for two years.
7) Rule Making Powers-Section T713.07-The city planning commission

may adopt rules restricting the location of buildings. Section 713.03-
The city planning commission may place height restrictions on buildings.
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APPENDIX D.

Interstate Authorities



TNTERSTAT REGIONAT, PLANNTNG COMMISS TON

1) Creation of the Authority-Section 713.30-Any woard of couwty
commissioners and tne legislative authority of a municinthy nal
cooperate it such other boards or authorities of this state and of
aty adjoining state to areatoe Hy a1 ajgrzamnent an Tntarstziz Reglonal
Pldlﬂ‘ﬂg Commission whenever such subdivisions cowmprise =z rezion
Jhien woald benefit Trom the cooperative governmental plaanlnb.
Scct101 713.33-An Interstatse Regional Planning Commission shall
recommend proceduares and policies to the appropriate aut%ority to
]

promote the coordinatad Jdavoelopmeat of the region and the general
healtn, welfare, convenience and prosperity of the peoplz witiria
the region. The commission shall further recommend policies to
promota davelopment of the region.

iy

2) G=2neral Powers and Duties
3) Specific Powers

a) Land-Section 713.33-The Commission is to recomnand polloizs
Tor Lhe distribution and intensity, for general land use.

b) Water-3ectiosi 713.33-Ths Commission is to recommeznd
policies promoting water transportation.

) Power to Appropriate

5) Powzr 50 L2352, S211 or Promote Development of Land-Ssctiion
713.33-The nterstate Regl onal Planning Comm1bb on snall rsacomnead
a0l 5o promote development of the region.

6) Exceptions to Powers

7) Rule Making Powers
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THTRRSTATE COMPACT: KENTUCKY

l) Creation of the Authority-Secction 105.34-0Ohio Commiseior o3
Tatearstate Cooperation. Section 105.35-The Ohio Commission on
Interstate Conozraiior 13 Lo advance cooparation between this
state and other states as to facilitate tThe adophior of 2omoaz o,
335901 3723.04-Interstabe Alr Pollution Counpacth.

2) General Powers and Duties-Ariticle 4-Wimn tho Somaissiog a3
created ander Article 3 and designated as tne Ohio-Kentucky
Interstatse Alr Pollution Conbtrol Committee deftermines tha!
on1llucion originates in a party state and has an adverse ef
on the other state, it may recommend a matidd oF =zhatens.t, 5.
T2 Jomuission shatll des2lop subleab alr quality standards, mcaitor
and issue cease and assist orders.

3) 3pazific Powars
a) Land
b) Water
4y - Power to Appropriate
5) Power to Lease, Seil or Promote Davelopnzni of Tan

xzaenhinis Co Powers

A
N
L

7) Rule Making Powers
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TNTIRSTATR COMPACT: WRST VIRGINTA

—~

l) Creation of tho Anthority=-Scction TOH, 310010 Con o vio .
Thacarsnala Soopevration.  Scacion LOLLL3IH-The Ohvio Commisaion on
Interstate Cooporation in Lo wlvac 2oonaeabion Lok vy 5y
shatz and other stalos by facilitasing adonbion of compacts.
Section 3723.01L-Interstote Conpe.t o0 A 2y o

2) Jzaecal Py7ce3 aad Daties-Article Y-When the Comnission
determines ailr pollution origlaat=s in a party shsbhe a1 3w
a1 adverse effect oa the obher state, it may recommznd a mathod

of abatement, etc. The Commission as zreated under the I taeaia.

coapach may lavelop ambilent alr gquality standards, may monitor
and also issue cease and assist orders.

Ariiein 3--Taz Intarstate Compact creates an Ohio-West Virginia
Interstate Air Pollution Control Committs=.

3) Specific Powers
a) Land

b) Water
) Power to Appropriate
5) Power Lo Lzaz2, S22l or Promnote Development of Land

6) Exceptions to Powers

7) Rule Making Powers
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REAT

AKIS BASTH COMIAGT

1) Creation of the Authority-Scction 01L01.01-T0 promote 2om-
przhensive use of waters of the Grzat Lak:s Basin.

) Gencoral Powzrs and Dnties-Section 6161.01-Article A4-Crcation

f a CGreat Lakess Commission walch shall consider the need for putlic
works and improvements to the water resd>accs o0 She Hasla, 3hall
approve navigation and port facilities, shall recommend aaliorn 57
otner laws relating to the development, use and conservation of

the hasin water resources and shall recommend the methods for ths
orderly, efficient and balanced, development and use etc. of ths
water resources for the basin.

O n

3) Sp=2:2ific Powers

L)y Power to Appropriate
5) Power to Lease, Sell or Promote Development of Land
6) Exceptions to Powszrs

7) Rule Making Powers
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APPENDIX E,

Private Entities



COMMUNITY REDEVELOPMENT CORPORATIONS

1) Creation of the Authority-Section 1723.01-Any general corporation
formed, may qualify to operate as a Community Redevelopment Corpora-
tion if it meets certain statutory requirements and its purposcs is
to initiate and conduct projects for the clearance, replanning, de-
velopment and redevelopment of blighted arsas within municipal
corporation and when so authorized by financial agreement with the
municipal corporation to acquire, plan, develop or operate one or
more projects under such conditions of use as a regulated by Chapiar

1723.

2) General Powers and Duties-Section 1723.02-The purpcse of =a
Community Redevelopment Corporation is to conduct projects for clzar-
ance and redevelopment of blighted areas within a municipal corpora-
tion. Section 1728.07-Every approved projact shall be evidenced by
a financial agreement between the municipal corporation and a com-
munity urban redevelopment corporation.

3) Specific Powers

a) Land-Section 1728.02-A municipal corporation havings acquired
land in a blighted area may lease or sell property to the corporation
on private terms. When a municipal corporation has acquired land in
a blighted area the governing body of that municipal corporation may
make such land available for use by the Community Urban Redevelop-
ment Corporation,

b) Water

M) Power to Appropriate-Section 1728.13-Municipal corporation nay
not acquire by emminent domain property of a public utility, for a
Redevelopment Corporation.

5) Power to Lease, S=1l1 or Promote Development of Land

6) Exceptions to Powers-Section 1728.13-A Community Redevelopment
Corporation may not be competitive with a public utility. Section
1723.04-80 long as a Community Urban Radevelopment Corporation is
obligated under a financial agreement with a municipal corporation
it shall nobt engage in business other than the acquisition, con-
struction and management of redevelopment projects within the
blighted area.

7) Rule Making Powers
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COMMUNITY IMPROVEMENT CORPORATIONS

ct

l) Creation of the Aathority-Section 1724.01-A corporation no
for profit may be organilized under this scctlon for the solz pur-

posa of advancing, encouraging and promoting the industrial, =co-
nomlcs, commercial and civic development of =2 community or areca.

2) General Powers and Duties-Section 172k, 02-The corporation may
borrow, make loans, acquir:e propaerty and do all things necessary

or convenizsnt to carry ozt powers created in Section 1724, Section
1724.10-4 community improvement corporation may be designated b

a political subdivision as the agency for the industrial commercial
and research development.

3) Specific Powers

a) Land

b) Water
4y Power to Appropriate
5) Power to Lease, Sell or Promote Development of Land-Ssction
1724 .01-A community improvement corporation is organized %o oro-
mote industrial, economic and civic development within a community.
Section 724.10-A political subdivision may authorize a cormunity
improvement corporation to sell or lease any lands etc. ownzd by
the political subdivision.

6) Exceptions to Powers

7) Rule Making Powers

( 56)



NEW COMMUWITY ORGANIZATION

1) Creation of the Authority-Section 349.01, Section 349.03.
Proceeding for the organization of a new community authority shall
be initiated by a petition filed by the developer in tne office of
the Clerk of the Board of County Commissioners of one of the coun-
ties in which all or part of the proposed new community district
is located.

2) General Powers and Duties-Section 349.006-The authority may
acquire by purchase lease, ctec. real and personal property or 2
estate interest, tt. within or without the new community distri
may improve, maintain or s2ll and 1eaae comnunity faCIlltlvo, ma,
landscape and improve arecas within the new commnnity district, mayr
provide for and engage in recreational, educational, sozial, cul-
caral, heautification and amusement activities and related services
primarily for residents of the district, and may adopt rules and
rzgulations governing the use of community facilities.

3) Specific Powers

a) Land-Section 349.05 (I)-The authority may make and enter into

all contracits and agreements and execute all instruments relating
to 2 new pomﬂin:ty development program, including contracts with 2

develonzr and other persons or entities related thereto for land
acquisition, land developwment, constructionand maintenance of com-
munity facilitics.

b) Water
Ity Power to Appropriate-No specific grant.

5) Power to Lease, Sell or Promote Development of Land-Saction
349.05 (I)-The autnoritj may make and enter into all contracts and
agrecments and execube all iasireriants relating to a new community
develonment program, including contracts with the develover aa
ochzr persons or entities related thereto for land acquisition,
land development, constraction and malintenance of community facili-
ties. '

6) Exceptions to Powers-Saction 349.03 (C)-In the event that no
commitment for federal financial assisteace, whether ia the fornm
of a loan guaranty, grant, or loan, pursuant to Lha"Urhan Growsh

A

and New Community Dovelopment Act of 1970," shall have »Haen "aﬂe
for all or any portisn of the new communitj development D"O Tov
the aew community distrint as set Torth in the developer! _euitioﬂ

within two years from the date of the adoption of such resolution,
the new community aulhoriiy shall D2 dissolved and shall do only
suca acts as are required to close its afrairs, Section 349.05-

.

<o
Tha sutnority snall have no power or authority over zoning or sub-
division regulauiox, orovision of fire or police pTOuectlot, or,
unless such services cannot be obtained from other existing political
subdivisions, wabler s3u22Lly or 3szwage treatment and disposal.
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HYDRATT,TC COMPANT [y

1) Creation of Lhe Anthority-section 1003.0

FJ) Goncral Poweren and Doliies-Doction 1Y 000 corporalion o
ganizoed For the purposce of crcccling or buibdioo dans acrons el yoeea
or stlreams for the purposcs of conslrucving a0l mainlaining canals

and raceways to regulate and carry cuch head of water to any powaor
house where electricity is to be generated; for maintaining and
erecting, poles, wires, pipes, conduits for the transmission of
gas, coal, water or electricity, may appropriste so mucnh land =23
1s deemed necessary for said purposes.

3) Specific Powers

a) Land-Section 1723.02-A hydraulic company as referred to
Section 1723.01, may lay pipes, wires under a state road if the
Department of Transportation consents, under a county road if
County Commissioners consent, under Township roads if Township
Trustees consent and under roads owned by municipal corporations
if the legislative body in that municipal corporation gives their
consent.

b) Water-Section 1723.07-A hydraulic company may enter int
an agreement with the Department of Administrative Services upon
the approval of the Governor and Attorney General whereby a ny-
draulic company is to convey water from the dams and reservoirs
built by 1t, over and upon any of the lands of the statzs or any
channels or beds of the reservoirs, lakes or water courszs; as
long as navigation 1s not impaired thereby.

4y  Power to Appropriatz-Section 1723.01
5) Power to Lease, Sell or Promote Developmant of Land

6) Exceptions to Powers-Section 1723.02-A hydraulic company may
not appropriats land for the purpose of erecting any tanks stations,
reservoirs or bulldings or more than one continuous pipe conduit

or tubing on lands in or through a municipal corporation unless the
legislative authority first consents. Section 1723.03-A hydraulic
Company does not have the power to appropriate any street, alley,
highway or other public wayor land situated within a municipal
corporation without such municipal corporation's consent.
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Matrix Indicating the Manner of Impact
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OHIO DEPARTMENT OF NATURAL RESOURCES QUESTIONNAIRE

Subject: Main issues and problems concerning the Ohio Lake
Erie Shore Zone.

Number of questionnaires distributed ~-- 9,940
Distribution breakdown:
5,000 (50%) random sample of residents in the nine
county area
4,000 (40%) shore line residents
375 (.04%) public officials in nine counties
565 (.06%) area public interest groups

Number of questionnaires completed -- 1,393
Completion breakdown:
431 (30.9%) random sample of residents in the
nine county area
744 (53.4%) shore line residents
98 (7%) public officials in nine counties
120 (8.6%) area public interest groups

Results of questionnaire:
Section I - All those surveyed were given a list of possible issues
and asked to indicate whether or not they were of concern to them.

1. Inadequate sewage treatment facilities

Issue Not Issus
1. Public officials 62.2% 30.6%
2. Interest groups 70.8% 21.7%
3. Random sample 57.5% 31.8%
4. Shore resident 40.1% 44.6%
5. Total 49.7% 37.7%

2. Improper disposal of solid waste

Issue Not Issue
1. 49.0% 41.8%
2. 66.7% 23.3%
3. 56.6% 30.4%
4, 36.8% 42 .5%
5. 46.4% 37.0%

3. Water level of Lake Erie is too high

Issue Not Issue
1. 67.3% 25.5%
2. 68.3% 23.3%
3. 61.6% 24.9%
4, 91.7% 5.9%
5. 78.7% 14.7%
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Flooding of shore areas by Lake Erie

Issue
1. Public officials 62.2%
2. Interest groups 70.0%
3. Random sample 68.4%
4. Shore resident 82.8%
5. Total 75.8%

Beach and shore erosion by Lake Erie

Issue
1. 72.4%
2. : 77.5%
3. 80.7%
4. 96.2%
5. 88.1%

Alteration of the shore by construction of eros
flood protection structures

Issue
1. 38.8%
2. 60.0%
3. 51.0%
4. 52.8%
5. 51.9%

‘Alteration of the shore by filling and dredging

Issue
1. 37.8%
2. 55.8%
3. 41.1%
4. 42.5%
5. 42.9%

Filling and draining of wetlands and marshes

Issue
1. 28.6%
2. -54.2%
3. 37.0%
4. 25.3%
5. 31.6%

- 62 -

Not Issue

30.6%
25.0%
23.7%
12.2%
18.2%

Not Issue

22.4%
17.5%
14.6%
2.4%
8.9%

ion and

Not Issue

44.9%
27.5%
27.8%
28.4%
29.3%

Not Issue

45.9%
30.8%
33.2%
34.0%
34.3%

Not Issue

53.1%
36.7%
38.4%
47.23%
44.0%



10.

11.

12.

13.

Disposal of polluted dredge material from Lake Erie's

harbors

Issgg
1. Public officials 40.8%
2. Interest groups 65.8%
3. Random sample 56.8%
4. Shore resident 46.9%
5. Total 51.2%

Not Issue

43.9%
26.7%
©22.5%
28.0%
27.3%

Extraction of mineral resources from the lake bottom and

shore line areas

Issue
1. 24.5%
2. 45.0%
3. 32.7%
4. 30.1%
5. 31.8%

Provision of public access to the shore

Issue
1. 51.0%
2. 65.0%
3. 58.6%
4. 36.6%
5. 46.9%

Provision of public recreation facilities

Issue
1. 64.3%
2. 74.2%
3. 69.6%
4, 44 .5%
5. 56.2%

Provision of marina facilities

Issue
1. 34.7%
2. 34.2%
3. 37.4%
4. 30.5%
5. 33.2%
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Not Issue

54.
43.
39.
41.
41.

s O W
00 ¢ o« ¢0@ ©P

Not Issue

38.8%
30.8%
29.8%3
48.6%
40.5%

Not Issue

30.6%
20.0%
22.0%
43.1%
33.7

Not Issue

48.0%
51.73%
44.1%
49.2%
47.7%



gz

14.

15.

16.

17.

1i8.

Construction of offshore manmade islands

1. Public officials
2. Interest groups
3. Random sample

4. Shore resident
5. Total

Preservation of natural or

1
2.
3.
4
5

Issue

17.3%
42.5%
20.4%
19.9%
21.8%

scenic

Issue

62.2%
75.8%
78.9%
69.2%
72.3%

shore lines

Not Issue

63.3%
45.8%
56.8%
54.3%
55.0%

Not TIssue

27.
17.
12.
17.6%
16.6%

O o ¢l

= 01Oy

<

Quality of development adjacent to the shore line

Issue

53.1%
67.5%
59.6%
51.4%
55.5%

Residential development of the shore 1line

1.
2.
3.
4.
5.

Issue

48.0%
56.7%
43.2%
43.3%
44.7%

Commercial development of the shore line

1.

3.
4.
5.

Issue

37.8%
57.5%
45.5%
37.6%
41.8%

—6l

Not Issue

31.6%
24.2%
24.1%
28.0%
26.7%

Not Issue

37.8%
29.2%
36.4%
39.8%
37.7%

Not Issue

46.9%
30.0%
32.0%
40.5%
37.4%



19.

20.

21.

22.

Industrial development of the shore line

Issue
1. Public officials 38.83
2. Interest groups 59.2%
3. Random sample 48.0%
4. Shore resident 38.6%
5. Total 43.3%

Not Issue

45.9%
30.0%
31.1%
39.4%
36.5%

Development of commercial harbor facilities

Issue
1. 32.7%
2. 45.8%
3. 41.3%
4. 33.2%
5. 36.8%

Siting of nuclear power plants on

Issue

. 43.9%
53.3%
52.0%
35.6%
42.8%

Ut d> W N

Maintenance of publicly owned land

Issue

58.2%
62.5%
65.7%
47.0%
54.9%

.

O b o N -
- ) A .
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Not Issue

50.0%
40.0%
36.2%
41.4%
40.3%

the shore line

Not Issue

41.8%
39.2%
33.2%
. 43.5%
39.8%

Not Issue

28.
30.
20.
32.
28.
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Section I1 - All of those surveyed were presented a list of 16
environmental, economic and governmental factors and asked whether
they felt if these factors would be beneficial or not benesficial
to their area.

1. Urban Growth

Beneficial Not Beneficial
1. Public officials 37.8% 35.7%
2. Interest groups 29.2% 54.2%
3. Random sample 29.2% 50.8%
4. Shore resident 20.8% 45 .1%
5. Total 25.3% 49.2%
2. Recreational growth
Beneficial Not Beneficial
1. 80.6% 11.2%
2. 79.2% 12.5%
3. 81.2% 12.5%
4, 56.2% 23.3%
5. 67.6% 18.2%
3. 1Industrial development
Beneficial Not Beneficial
1. 62.2% 25.5%
2. 46.7% 40.0%
3. 45.9% 42.0%
4, 22.7% 51.5%
5. 34.7% 45.7%

4. Protection of water quality

Beneficial Not Beneficial
1. 86.7% 3.1%
2. 93.3% 0.0%
3. 94.7% 1.49
4. 88.0% 2.7%
5. 90.5% 2.1%
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N

Preservation of existing natural shore land areas

Public officials
Interest groups
Random sample
Shore resident
Total

.

N o=
. . L] .

Beneficial

74.5%
83.3%
86.5%
87.6%
86.0%

More control of development

.

UL W N

Stronger state role in

Increased regional planning authority

U s W D

Beneficial

69.4%
79.2%
76.1%
66.4%
70.7%

Not Beneficial

NN U
O N OYO
P @ o ¢ ¢l

Not Beneficial

17.3%
10.0%
11.1%
13.4%
12.7%

the control of development

Beneficial

43.9%
46.7%
61.0%
53.0%
54.3%

Beneficial

51.0%
62.5%
70.5%
63.0%
64.5%

-67 -

Not Beneficial

41.8%
40.0%
26.9%
25.8%
28.5%

Not Beneficial

36.7%
30.0%
16.7%
17.2%
19.5%



No growth policy

Beneficial Not Beneficial
1. Public officials 11.5% 64.6%
2. Interest groups 25.0% 55.8%
3. Random sample 17.2% 54.3%
4. Shore resident 21.5% 41.6%
5. Total 19.8% 48.3%

Construction of larger port facilities

Beneficial Not Beneficial
1. 45,90% 21.4%
2. 35.8% 36.7%
3. 46.2% 24.6%
4. 28.1% 36.8%
5. 35.6% 31.9%

The construction of nuclear fuel power plants

Beneficial Not Beneficial
1. 49.0% 22.4%
2. 37.5% 38.3%
3. 43.9% 29.0%
4, 29.4% 38.6%
5. 36.0% 34.5%

The construction of fossil fuel power plants

Beneficial Not Beneficial
1. 26.5% 35.7%
2. 20.0% 48.3%
3. 30.9% 38.1%
4. 20.6% 42.7%
5. 24.1% 41.3%

-68-



13. Agricultural development

Beneficial Not Beneficial
1. Public officials 55.1% 12.2%
2. Interest groups 55.0% 19.2%
3. Random sample 46.9% 17.4%
4., Shore resident 37.2% 18.7%
5. Total 43.0% 17.9%
14. Mining operations
e ' Beneficial Not Beneficial
1. 11.2% 32.8%
2. 6.7% 57.5%
3. 8.7% 49 .4%
4. 6.2% 46.0%
‘ 5. 7.7% 47.6%
‘ 15. Man made controls of lake levels
Beneficial Not Beneficial
1. 62.2% 10.2%
2. 47.1% 29.4%
3. 62.4% 15.5%
4. 77.2% 9.4%
g - 5. 69.0% 13.1%
16. Agricultural land preservation
} Beneficial Not Beneficial
\
1. 62.2% 8.25%
2. 69.2% 8.3%
3. 65.7% 6.8%
4. 61.6% 8.5%
5. ) 63.6% 7.9%
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Section III - All of those surveyed were asked to rate the
current quality of the shore iine and beaches of Lake Erie.

High Medium Low Very Low
1. Public officials 1.0% 8. 2% 41.8% 34.7 %
2. 1Interest groups 1.7% 5.0% 35.8% 49.2%
3. Random sample 1.4% 5.6% 26.7% 55.5%
4. Shore resident 1.5% 9.4% 25.0% 50.7%
5. Total 1.4% 7.8% 27.6% 50.9%
Section IV A. - The random sample and the shore residents were

asked which level of government could do the best job of improving
the condition of Lake Erie and the shore line.

1. State
Best Not Best
1. Random sample 69.6% 30.4%
2. Shore residents 69.0% 31.0%
3. Total 69.2% 30.8%
2. Regional
Best Not Best
1. 30.4% 69.6%
2. 21.7 % 78.3%
3 25.2% 74.8 %
3. County
Best Not Best
1. 28.1% 71.9 %
2. 18.7% 81.3%
o 3. 22.5% 77.5%
4. Municipal
Best Not Best
1. 17.5% 82.5%
2. 18.9% ‘ Bl.1%
3. 18.4% Bl.6%
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5. Township

Best Not Best
1. Random sample 5.0 95.0%
2. Shore residents 10.8% 89.2%
3. Total 8.5¢% 91.5%
6. Federal
Best Not Best
1. 60.3% 39.7%
2. 74.2% 25.8%
3. 68.7% 31.3%
Section IV B. - The public officials and the interest groups were

surveyed and asked which level of government should assume either

more or less responsibility in planning, capital improvements

and regulations along the Lake Erie shore line.

Planning

More Less
Federal 33.6% 38.2%
State 53.2% 25.5%
Regional 50.0% 17.4%
County 48.2% 17.4%
Municipal 43.6% 19.7%
Township 34.9% 23.9%
Special Districts

27.5% 22.0%
Private 31.2% 18.2%

Capital Investments Regulations
More Less More Less
48.6% 23.4% 26.6% 42.2%
59.6% 9.6% 48.2% 23.4%
39.4% 17.9% 41.7% 18.8%
37.2% 19.7% 38.1%  19.7%
26.6% 23.4% 34.9%  17.4%
19.7% 27.1% 26.6% 22.5%
19.7% 21.6% 21.6% 25.7%
24.8% 17.4% 17.4%  24.8%
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In an effort to assess what management techniques re-
gional and local agencies prefer, what powers affecting the cozzial
zone they presently exercise, and the governmental network throu_ h
which they exercise these powers, three hundred and ten regional,
county and municipal agencies in the coastal zone were surveyed,
Sixteen percent (49) responded to the guestionnaire.

Following is a sample of the questionnaire with a break-
down of the responses and comments for each question.

The major findings are:

1.) 86% of those responding favor either the state
establishment of standards with local govern-
ment carrying them out or the state reviewing
all plans for their consistancy with an overall
development plan;

2.) The agency most often mentioned as the agsency thsat
does the best job on Lake Erie related problems is
the Army Corps of Englilneers;

3.) The most favored administrative technique is ap-
proval or disapproval by a special board made up
of state, regional and local officials; and the
least favored is approval or disapproval by an
authorized state officilal.
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Y

Name and location of your agency 49 respondents

— .

Do you own property or operate facillties along the Lake Zrie
Shoreline? 16 yes 30 no
Spacify

What local and regional agencies do you most often deal with on
matters relating to Lake Erie? Regional planning agencies
were most often mentioned.

What state agencles do you most often deal with on matters relat-
ing tc Lake Erie? The Ohio Environmental Protection Agencv and_the
Ohio Department of Natural Resources were most often mentioned.

What agsncy, at all levels of government, do vou feel does the
best job on problems relating to Lake Erie? U. S. Army Corps of
Engineers was most often mentioned.

Which of tha2 followlng administrative techniques, or combination
of them, do you favor as the most functicnal & most accentable?

23 4. The statz establishment of standards for land &
water use with local government carrying thsm out,

6 B, The state directly regulating land & water use,

13 C. The state reviewing all plans and approving or dis-
approving them based on thelr consistancy with an
over-all dsvelopment plan.

Commant:

What 1s a reasonable review period for a state agency on nrojects
of local interest? the answers ranged from 2 weeks to 1 vear,
with 60 days being the average.

Do you differentiate between projects of only local inter=sst and
projects of regional concern? 33 yes 10 no

e ottt

If so, what criteria do you use in differeniating?
(Please chack)

A, Dollar amount of project 7
B, Acreage involved ]
C. HNumber of other agencles involvead 11
D, If the Lake Erie shore is directly affected 17
E., Other
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10.

12.

Which of the following adnianistrative tochnigques would yvou woust
prefer to sce applied to land & wator use declsion making along
the Lake Brie Coastal Zone? (Please ranlt L to L0, with 1 boing

your most preferred method and 10 being your least preferraed)

175 A. Review and comment by an authorized state official.

205" B. Approval or disapproval by an authorized state official.

171 C. Review and approval or disapproval by an authorizad
local official only.

139 D. Review and comments by an authorized State Coastal
Zone Commission. .

149 E. Approval or disapproval by an authorized State Coastal
Zone Commission.

120 ¥, Review and comments by a Regicnal Planning Agency.

137 G.  Approval or disapproval by a Regional Pl anning Agency,

115 H. Approval or disapproval by special board made up of
state, regional and local officials.

141 I. DPublic hnearing process to permit review and comments
by any interested citizens.

81 Jd. Other

Do you presently exert controls over Lake Xrie waters? 2 vyes 37 no

If yes, in what manner and under what authoritv?

In exerting control, with what other agencies do you work?

What degree of cooperation do you get from these other agenciass?

Do you presently exert control over the use of lands bordering
on or directly affected by Lake wrie? 22 yes 23 no

If yes, in what manner and under what authoritg?

In exerting control, with what other agencies do you work?

What degree of cooperation do you get from these other agencies?
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14.

Do you exert any control over structurea butlt in Lnake prie?
(i.e. dock, marina) 10 yes 35 no

If yes, in what manner and under what authority?

In exerting contxrol, with what other agencies do you work?

What degree of cooperation do you get from these other agencies?

Because you work every day with problems related to Lake Erie
any additional conments, suggestions or ideas you may have would
greatly benefit future planning for the Lake Erie Coastal Zone.
We would appreciate having those comments here.

Thanks again for your help in this survey.
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1. The 49 agencies responding to our survey can be classified in

the following groups:

Type of Azency Number of Respondents % of Total
1. Soill & Water Conservancy
Districts 6 12%
2. County Planning Agency L 8%
3. Regional Planning Agency 3 6%
4. Municipal Corporations 23 )i7%
5. Park Districts 5 10%
6. Extension Services 2 LA
7. Interstate Agenciles 1 2%
8. Port Authority 2 L%
s’ 9. Soill Conservation Services 2 4%
10. Conservancy Districts 1 2%
Totals Lo 97%
2. 65% of the agencies answering question 2 sald that they neilther
. own nor operate property along the Lake Erie shoreline.
The 35% that indicated that they either own property or
operate facilities on Lake Erie said that those facilities include:
Marinas
Waste water treatment plants
‘ Recreation areas
- Small boat landings
Roads
Open land
Harbors
3. The respondents mentioned virtually every type of vrezional
and local agency including some state and federal agzncies.
Regional planning agencies were most often mentioned (13 times)
as the agency dealt with on matters related to Lake Erie.
L. The Ohio Department of Natural Rasources was mentioned by
27 of the respondents as the state agency which they deal with most
. often on matters related to Lake Erie. 11 mentioned E.P.A. and tne

other state agencles were mentloned only once or twlce at the most.
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5. The Army Corps of Engineers was mentioned by 14 of the agencies
responding to the questionnaire as the agency that does the bhest job
on problems related to Lake Erie. ODNR was next with 8. /% said
that no one does a good Jjob.
6. 55% of those answering dquestions, 6 said that they favor
"the state establishment of standards for land and water use with
local government carrying them out." 31% favor "the state re-
viewing all plans and approving or disapproving them based on their
consistancy with an overall development plan." Only 14% favor thsz
state directly regulating land and water use.

The majority of the comments were that home rule must be
preserved and the state should not try to dictate from Columdus.
T The recommendations for what would be a reasonable review
period by a state agency on a project of local concern ranged fronm
2 weeks to 1 year. The average was 60 days.
8. 76% of the respondents said that they differentiate batwesen
projects of only local interest and those of regional concern.
9. In addition to dollar amount of proJect, acreage involved,

number of other agencies involved, and whether the Lake Erie Shore

2

is affected, respondents stated that when they decide if a project

U

w-

is regional or local in nature, they look at whether the projsct
crosses a local boundary, nature of the project, the sphers of in-

fluence of the project, and 1if more than one agency is affected.
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10. Of the alternative administrative techniques presented in
guestion 10 the most preferred was:

H. Approval or disapproval by special board made up
of state, regional and local officials

The following are listed in order of thelr preference by
the gnestionnaire respondents:

F. Review and comments by a Regional Planning Agency

G. Approval or disavproval by a Regional Planning Agency

D. Review and comments by an authorized State Coastal
Zone Commission.,

I. Public hearing process to permit review and comments
by any interested citizens

s’ E. Approval or disapproval by an authorized State

Coastal Zone Commission

C. Review and approval or disapproval by an authorized
local official only

A. Review and comment by an authorized state official

B. Approval or disapproval by an authorized state
official

"'- 11.

exert no controls over Lake Erie Waters. Those who said they do

80% of those answering this questionnaire stated that they

exert controls do so through their port authority. ORC Section 1545
A-95 and harbor master.

oo’ In exercising these controls the respondents said that they
work with the Department of Health, OEPA., Reglonal planning azencies
extension services and municipalities. Most sald they get fair to
good cooperation from these agancies with only a few saying they
received poor cooperation.

12, - 51% of the respondents to this question said that they do

exert controls on lands bordering on or directly affected by Lake



Eric, M9% said they do not. Those who said they do cxorl conlrg?

do so through zoning. Subdivision regulations, planning, nlatiines

PN PR AY

building codes and cooperation with the soll and water conservaiicnh
districts.

In exercising these controls the respondents said that thers
work with soil conservation services, township trustees, r=gional
planning commissions county offices. OEPA, ODNR, the Corvs of
Engineers,the Coast Guard, and City offices. Most felt they 3ot
at least adequate cooperation from these agencies.

13. When asked if they exert controls over structures built
in Lake Erie 77% of those responding said they do not. Thos=z who

that they do exert controls do so through A-95, water intake,

©
5
(2

the port authority.
In exercising these controls most said that they work with
either OEPA, ODNR or the Corps of Engineers. Mostc felt that the

cooperation from these agencies was falrly good.

...79_
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Paul Baldridge

Carl Broberg

June Brown

William Gaskill

J. Phillip Gasteler

Norman Gatti
Paul Gessling
Dale Haney

Jonn Hofstetter

Eugene R. Kasper

Harry Kessler

Georze Kokinda
Norman Krumnolz

Larry Lang

Don Ledwell

Bush Mahanami

Peter Mango

Deputy Director for Community Sersicor
Ohio Department of LEcononmics ani
Community Development

Ohio Municipal League

Toledo Metropolitan Ar=za Couacil of
Governments

County Administrator, Cuyahoza County
County Commissioner, Erie County
Chlef, Division of Mines

Ohio Department of Industrial
Relations

Ohio Office of Budget & Management

Chief, Diwvision of Wildlife, Ohio
Department of Natural Resources
Assistant Chief, Division of
Transportation, Ohio Public Utilities
Commission of Ohio

Director, Department of Public
Service Clty of Toledo

Mayor, City of Toledo

Township Clerk, Sheffield Townsnin,
Lorain County

Planning Director, City of
Cleveland

Onhio County Commisslioners Association

Director, Health Department,
Erie County

Chief of Planning, Erie County

Trustee, Ashtabula Township,
Ashtabula County
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Neal McCabe

Walter Milbrodt
Tom Morganti
Lester Nero
Fred Pizzedez
Sandy Prudoff
Bob Reeves

John Schaeffer
Harold Schick
Ray Sherman

Nat Simon

Barry Smith

John Stackhouse

John Sulpizio
Harry Sweringen

Charles Tripp

Alvin Vailth

Ray Weisant

Avplachian Regional Burcau, Ohlo
Department of Economic and Commnl ty
Development

County Cowmmissioner, Ottawa County
Planning Director, Ottawa County
City Manager, City of Painesvilile
NOACA

Chief Planner, City of Lorain

NOACA

County Commissioner, Erie County
Cleveland Metropolitan Park District
County Administrator, Erie Count;
Chief, Division of Transportation
Planning, Ohio Department of

Transportation

Executive Director, Environmental
Board of Review

Director, Ohio Department of
Lgriculture

Planner, City of Lorain

Ohioc Water Development Commission
Chief, Bureau of Environmental
Affairs, Onio Departmnent of
Transportation

County Comnmissioner, Erie County

Department of Administrative Sarvices
Division of Public Works
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John Wilidmexr
John Williams

Jack Wilson

Joseph Zahoreck

Planner, Ottaws County

Ohio Power Citing Commission

Chief, Division of Enfozx

Ohio Environmmental Prot

Mayor, City of Lorain
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‘Appendix H

T1llustration of Coastal Zone Boundary
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ILLUSTRATION OF COASTAL ZONE BOUNDARY DEFINITION

E:) Minimal reculation zone

Lake Lrie

Optimal rcgulation zone

This map is for iXlustrative purposes only and
is in no way intended to represent recom-
mendations for actual designation of
optimal regulation zones.




